Rule 37.

37.

37.

37.

37.

37.
37.

37.

62.

62.

62.

62.

62.

62.
62.

62.

DEPARTMENT OF PUBLI C HEALTH
AND HUVAN SERVI CES

CHAPTER 62

CHI LD SUPPORT ENFORCEMENT SERVI CES

101

102

103

106

108

110

111

114

Subchapter 1
Chi |l d Support Guidelines
Aut hority, Policy and Purpose
Rebut t abl e Presunpti on
Definitions
Rul es 04 and 05 reserved
Det erm nation of Income for Child Support
Rul e 07 reserved

| nconme Verification/Determ ning Annual
| ncone

Rul e 09 reserved

Al | owabl e Deductions from I ncone
Non- al | owabl e Deductions from | ncone
Rul es 12 and 13 reserved

Personal Al |l owance

Rul e 15 reserved

ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 00 37-13421



Rule 37.

37.

37.

37.

37.

37.

37.

37-13422

62.

62.

62.

62.

62.

62.

62.

116

118

121

123

126

128

130

DEPARTMENT OF PUBLI C HEALTH

AND HUVAN SERVI CES

| ncone Available for Child Support
Rul e 17 reserved
Total |nconme Avail abl e/ Parental Share
Rul es 19 and 20 reserved
Primary Child Support All owance
Rul e 22 reserved
Suppl emrents to Primary Child Support
Al | owance
Rul es 24 and 25 reserved
M ni mum Support Obligation
Rul e 27 reserved
| ncone Avail able for Standard of Living
Adj ust nent ( SOLA)
Rul e 29 reserved
Long Di stance Parenting Adj ustnment
Rul es 31 through 33 reserved
12/ 31/ 00 ADM NI STRATI VE RULES OF MONTANA



Rule 37.

37.

37.

37.

37.

37.

37.

37.

62.

62.

62.

62.

62.

62.

62.

62.

CH LD SUPPCRT ENFCRCEMENT SERVI CES

134

136

138

140

142

144

146

148

Total Monthly Support Anount
Rul e 35 reserved
Transfer Paynent
Rul e 37 reserved

Payment of Monthly Support Anmount
Conmbi nati on Parenting Arrangenents

Rul e 39 reserved
Anti ci pat ed Changes

Rul e 41 reserved

Support Payable in Dollars
Rul e 43 reserved

Soci al Security Benefits

Rul e 45 reserved

in

Modi fications of Child Support Orders

Rul e 47 reserved
Support Cui delines Tabl es/ Forns

Subchapter 2 reserved

NEXT PAGE | S 37-13425

ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 00

37-13423



CH LD SUPPORT ENFORCEMENT SERVI CES
Subchapter 3
General Provisions
Rule 37.62.301 Applicability of Rules
Rul e 02 reserved
37.62. 303 Definitions
Rul e 04 reserved
37.62. 305 Tel ephone Commruni cati ons
Rul e 06 reserved
37.62. 307 Distribution of Collections
Rul e 08 reserved
37.62. 309 | ndependent Support Enforcenent Contractor

Subchapter 4 reserved

NEXT PAGE IS 37-13429
ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 00 37-13425



CH LD SUPPORT ENFORCEMENT SERVI CES
Subchapter 5
Non- Publ i ¢ Assi stance Services
Rule 37.62.501 Terns and Conditions

Subchapter 6 reserved

NEXT PAGE IS 37-13433
ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 00 37-13429



CH LD SUPPORT ENFORCEMENT SERVI CES
Subchapter 7
Fee Schedul e
Rul es 01 through 04 reserved
Rule 37.62.705 Fee Schedul e
Rul e 06 reserved
37.62. 707 Wai ver or Deference of Fees

Subchapter 8 reserved

NEXT PAGE IS 37-13439
ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 00 37-13433



Rule 37.

37.

37.

37.

37.

37.

37.

37.

37.

37.

62.

62.

62.

62.

62.

62.

62.

62.

62.

62.

CH LD SUPPCRT ENFCRCEMENT SERVI CES

901

903

905

907

909

911

913

915

917

919

Subchapter 9
Heari ng Procedures
Organi zational Structure

Rul e 02 reserved

Assi gnnent of Cases to ALJ,
Di squalification and Substitution

Rul e 04 reserved

Uniformty, Consistency and | ndependence
Rul e 06 reserved

Ex Parte Comuni cations

Rul e 08 reserved

Cont est ed Case Proceedi ngs, Answer or
Response and Request for Hearing

Rul e 10 reserved

Filing and Proof of Service
Rul e 12 reserved

Parties

Rul e 14 reserved
Representati on

Rul e 16 reserved

Servi ce of Subsequent Notice, Mdtions,
Briefs, and O her Papers

Rul e 18 reserved

Notice of Hearing, Scheduling Oder and
Location of Hearing

Rul e 20 reserved

ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 00 37-13439



Rule 37.

37.

37.

37.

37.

37.

37.

37.

37.

37.

37-13440

62.

62.

62.

62.

62.

62.

62.

62.

62.

62.

921

923

925

927

929

931

933

935

937

939

DEPARTMENT OF PUBLI C HEALTH

AND HUVAN SERVI CES
Mot i ons
Rul e 22 reserved
Ext ensi ons of Tine and Conti nuances
Rul e 24 reserved
Amendnent s
Rul e 26 reserved
Evi dence
Rul e 28 reserved
Oficial Notice
Rul e 30 reserved
Presunpti ons
Rul e 32 reserved
| nvesti gati ve Subpoena
Rul e 34 reserved
Heari ng Subpoena and Subpoena Duces Tecum
Rul e 36 reserved
O her Di scovery
Rul e 38 reserved

Wtness and Exhibit List and Exchange of
Exhi bits

Rul e 40 reserved

12/ 31/ 00 ADM NI STRATI VE RULES OF MONTANA



Rule 37.

37.

37.

37.

37.

37.

37.

37.

62.

62.

62.

62.

62.

62.

62.

62.

CH LD SUPPCRT ENFCRCEMENT SERVI CES

941

943

945

947

949

951

953

955

Prehearing Status Conference

Rul e 42 reserved

Burden of Proof and Standard of Proof

Rul e 44 reserved
Procedure at Hearing
Rul e 46 reserved
Interpreters

Rul e 48 reserved

Proposed Deci sion, Final Decision and

O der

Rul e 50 reserved

Motion to Review Proposed O der
Rul e 52 reserved

Bench Rul i ngs

Rul e 54 reserved

Hearing Record

Rul e 56 reserved

ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 00

37-13441



DEPARTMENT OF PUBLI C HEALTH
AND HUVAN SERVI CES

Rule 37.62.957 Clerical Errors and Effect of Correction
37.62. 959 | nformal Di sposition and Consent Orders
37.62.961 Reheari ng or New Heari ng
37.62.963 Comput ation of Time and Enl ar genent
37.62. 965 Di sm ssal of Contested Case or Wt hdrawal

of Hearing Request

Subchapter 10 reserved

NEXT PAGE IS 37-13445
37-13442 12/ 31/ 00 ADM NI STRATI VE RULES OF MONTANA



CH LD SUPPORT ENFORCEMENT SERVI CES
Subchapter 11
I ncome Wt hhol di ng Procedures
Rule 37.62.1101 Definitions

Rul e 02 reserved

37.62.1103 Wt hhol ding Entity
Rul e 04 reserved

37.62.1105 Vol untary Wt hhol di ng
Rul e 06 reserved

37.62.1107 Ef fect of Delay or Continuance
Rul e 08 reserved

37.62.1109 | ssues Determ nable at Hearing
Rul e 10 reserved

37.62. 1111 Pronpt Delivery of Wthheld Anpunt
Rul e 12 reserved

37.62.1113 Avai l ability of Hardshi p Adj ustnments
Rul e 14 reserved

37.62.1115 Ef fect of Hardship Determ nation
Rul e 16 reserved

37.62. 1117 Procedures for Determ ning Hardship
Adj ust nent s

Rul e 18 reserved
37.62.1119 Uncl ai ned Col | ecti ons
Subchapter 12 reserved

NEXT PAGE IS 37-13447
ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 00 37-13445



Rule 37.

37.

37.

37.

37.

37.

37.

37.

37.

62.

62.

62.

62.

62.

62.

62.

62.

62.

CH LD SUPPCRT ENFCRCEMENT SERVI CES

1301

1303

1305

1307

1309

1311

1313

1315

1317

Subchapter 13
Suspensi on of Licenses
Pur pose St at enent
Rul e 02 reserved
Definitions
Rul e 04 reserved
Criteria for Standard Paynent Pl an
Rul e 06 reserved
Fi nanci al Hardshi p Paynent Pl an

Rul e 08 reserved

Ef fect of Financial Hardship Paynent Pl an

Det erm nati on

Rul e 10 reserved

Procedures for Determ ning Financi al

Har dshi p Paynent Pl an Terns

Rul es 12 reserved

Procedures and Criteria for Resultant

Har dshi p

Rul e 14 reserved

Stay of License Suspension

Rul e 16 reserved

Cont ested Case Hearing Procedures

Subchapter 14 reserved

NEXT PAGE | S 37-13451

ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 00

37- 13447



CHI LD SUPPORT ENFORCEMENT SERVI CES
Subchapter 15
State Debt Offsets

Rule 37.62.1501 O fset of State Tax Refunds for Child
Support Debts

Rul e 02 reserved

37.62. 1503 Notice of State Tax Refunds for Child
Support Debts

Rul e 04 reserved
37.62. 1505 Child Support O fset of Joint Return

Subchapter 16 reserved

NEXT PAGE IS 37-13453
ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 00 37-13451



CH LD SUPPORT ENFORCEMENT SERVI CES
Subchapter 17
Reports to Credit Reporting Agencies
Rule 37.62.1701 Notice on Intent to Report
Rul e 02 reserved
37.62.1703 El ectroni ¢ Reports
Rul e 04 reserved
37.62.1705 Amounts to be Reported
Rul e 06 reserved

37.62.1707 Cont esting Accuracy of Reported
| nf ormati on

Subchapter 18 reserved

NEXT PAGE IS 37-13457
ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 00 37-13453



CH LD SUPPORT ENFORCEMENT SERVI CES
Subchapt er
Medi cal Support

Enf or cenment

Rule 37.62.1901 Providing I nformation

Rul e 02 reserved
37.62.1903 Notice to Qbligor

Rul e 04 reserved

37.62.1905 Request for

Rul e 06 reserved

Heari ng

37.62. 1907 Anmount of Monetary Sanction

Rul e 08 reserved

37.62.1909 Reasonabl e Cost of Health | nsurance

Subchapt er

20 reserved

NEXT PAGE IS 37-13463

ADM NI STRATI VE RULES OF MONTANA

9/ 30/ 01

37- 13457



Rule 37.

37.

37.

37.

37.

37.

37.

37.

37.

37.

37.62.

62.

62.

62.

62.

62.

62.

62.

62.

62.

62.

CH LD SUPPCRT ENFCRCEMENT SERVI CES

2101

2103

2105

2107

2109

2111

2113

2115

2117

2119

2121

Subchapter 21

Modi fication of Support Orders

Modi fication of Support Orders
Rul e 02 reserved

Avai l ability of Review

Rul e 04 reserved

Ri ght to Hearing on Denial

Rul e 06 reserved

Procedure for Term nating Review After

Cl osure of |V-D Case
Rul e 08 reserved

Choi ce of Law

Rul e 10 reserved

Ti me Frane Determ nations
Rul e 12 reserved
Requests for Discovery
Rul e 14 reserved

Settl enment Conference
Rul e 16 reserved
Negl i gi bl e Change

Rul e 18 reserved

Modi fication Hearing
Rul e 20 reserved

Addi tional Hearing Procedures
NEXT PAGE IS 37-13469

ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 00

37-13463



CHI LD SUPPORT ENFORCEMENT SERVI CES 37.62.102
Subchapter 1
Child Support Cuidelines

37.62.101 AUTHORITY, POLICY AND PURPOSE (1) These
gui del i nes are pronul gated under the authority of 40-5-209, MCA
for the purpose of establishing a standard to be used by the
district courts, child support enforcenment agencies, attorneys
and parents in determning child support obligations.

(2) These guidelines are based on the principle that it is
the first priority of parents to neet the needs of the child
according to the financial ability of the parents. In a
di ssolution of marri age or when parents have never been marri ed,
a child s standard of living should not, to the degree possi bl e,
be adversely affected because a child's parents are not |iving
in the sane househol d.

(3) These guidelines are structured to determne child
support on an annual basis. Payment will be nmade in equa
monthly install nments.

(4) As required by 40-4-204, 40-5-226 and 40-6-116, MCA
these guidelines apply to contested, non-contested and default
proceedi ngs to establish or nodify support orders. (Hi story:
Sec. 40-5-203, MCA; | MP, Sec. 40-5-209, MCA;, NEW 1998 MAR p
2066, Eff. 11/1/98.)

37.62.102 REBUTTABLE PRESUMPTION (1) The guidelines
create a presunption of the adequacy and reasonabl eness of child
support awards. However, every case nust be determned on its
own nerits and circunstances and the presunption may be rebutted
by evidence that a child s needs are or are not being net.

(2) At the request of one of the parties and upon
consideration of the factors set out in the guidelines and in
40- 4- 204, 40-4-208 and 40-6-116, MCA, the guidelines may be
rebutted and a variance from the guidelines amunt nay be
granted. Any consideration of a variance from the guidelines
nmust take into account the best interests of the child.

(3) The support order nmay vary fromthe guidelines in a
particular case only if the decree, separation order or support
order contains a specific witten finding show ng justification
that application of the guidelines would be unjust or
I nappropriate, based upon evidence sufficient to rebut the
presunpti on.
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(4) Findings that rebut and vary the guidelines nust
include a statenment of the amobunt of support that would have
been ordered under the guidelines wthout the variance.

(5 Child support may vary fromthe guidelines based on a
stipulation or agreenent of the parties only if the stipulation
or agreenent neets the following criteria:

(a) it isinwiting executed by the parties or is entered
by a court or adm nistrative proceedi ng;

(b) the parties have signed the stipulation or agreenent
free of coercion;

(c) it contains specific justification as to why
application of the guidelines is unjust or inappropriate; and

(d) it contains a statenent of the anobunt of support that
woul d have been appropriate under the guidelines wthout the
vari ance.

(6) A support order granting a variance, based upon the
exi stence of a condition or the performance of an act, nmnust
provide that, wupon termnation of the circunstances which
justify the variance, the support inmmediately reverts to the
anmount which would have been ordered under the guidelines
wi t hout the variance. (Hi story: Sec. 40-5-203, MCA; | MP, Sec.
40-5-209, MCA; NEW 1998 MAR p. 2066, Eff. 11/1/98.)

37.62.103 DEFI N TI ONS For purposes of this chapter,
unl ess the context requires otherw se, the follow ng definitions
appl y:

(1) "Actual incone" is defined in ARM 37.62. 106.

(2) "CSED' nmeans the child support enforcenent division of
t he departnent of public health and human servi ces.

(3) "Departnent" neans the departnent of public health and
human servi ces.

(4) "Federal poverty index" nmeans the m nimum anount of
i ncome needed for subsistence. The amount is devel oped by the
US office of managenent and budget, revised annually in
accordance with 42 USC 9902, and published annually in the
federal register.

(5) "Quidelines" nmeans the admnistrative rules for
establishment of child support as provided in ARM Title 37,
chapter 62, subchapter 1, as pronul gated in 40-5-209, MCA
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(6) "Inputed incone" is defined in ARM 37.62. 106.

(7) "Legal dependent™ means natural born and adopted m nor
children, spouses, special needs adult children, household
menbers covered by a conservatorship or guardianship, and
parent's parents living in the household who are cl ai ned on tax
returns as | egal dependents.

(8) "Long distance parenting” is defined in ARM37.62. 130.

(9) "OQher child" nmeans a child whoma parent is legally
obligated to support but who is not the subject of the child
support calculation. A step-child is not considered an other
chi |l d.

(10) "Personal allowance" is defined in ARM 37.62.114.

(11) ™"Pre-existing support order" means an order entered
by a tribunal of conpetent jurisdiction prior to the cal culation
or recal cul ati on of support.

(12) "Primary child support allowance” is defined in ARM
37.62.121.

(13) "SCOLA" means standard of |iving adjustnent.

(14) "Standard of living" includes the necessities,
conforts and luxuries enjoyed by either parent, the child or
both parents and the child, which are needed to naintain themin
customary or proper conmmunity status or circunstances.

(15) "Subsequent child" is defined in ARM 37.62. 146.

(16) "Transfer paynment” is defined in ARM 37.62. 136.
(Hi story: Sec. 40-5-203, MCA; | MP, Sec. 40-5-209, MCA, NEW
1998 MAR p. 2066, Eff. 11/1/98.)

Rul es 04 and 05 reserved
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37.62. 106 DETERM NATI ON OF | NCOVE FOR CHI LD SUPPORT

(1) I ncone for child support includes actual incone,
i nput ed i ncone, or any conbination thereof which fairly reflects
a parent's resources available for child support. | ncone can

never be | ess than zero.

(2) Actual incone includes:

(a) econom c benefit fromwhatever source derived, except
as excluded in (3) of this rule, and includes but is not limted
to income from salaries, wages, tips, conmm ssions, bonuses,
earnings, profits, dividends, severance pay, pensions, periodic
distributions fromretirenent plans, draws or advances agai nst
earnings, interest, trust incone, annuities, royalties, alinony
or spousal nmaintenance, social security benefits, veteran's
benefits, workers' conpensation benefits, unenpl oynment benefits,
disability paynents, earned incone credit and all other
government paynents and benefits. A history of capital gains in
excess of capital |osses shall also be considered as incone for
child support.

(b) gross receipts mnus reasonabl e ordi nary and necessary
expenses required for the production of incone for those parents
who receive incone or benefits as the result of an ownership
interest in a business or who are self-enployed. Straight |ine
depreciation for vehicles, machinery and other tangi ble assets
may be deducted if the asset is required for the production of
income. The party requesting such depreciation shall provide
sufficient information to cal cul ate the val ue and expected life
of the asset. Internal revenue service rules apply to determ ne
expected life of assets. Busi ness expenses do not include
deductions relating to personal expenses, or expenses not
required for the production of incone.

(c) the value of non-cash benefits such as in-kind
conpensation, personal wuse of vehicle, housing, paynment of
personal expenses, food, utilities, etc.

(d) grants, scholarships, third party contributions and
earned i nconme received by parents engaged in a plan of econom c
sel f-inmprovenent, including students. Fi nanci al subsi dies or
other paynments intended to subsidize the parent's 1living
expenses and not required to be repaid at sone | ater date nust
be included in income for child support.

(e) allowances for expenses, flat rate paynents or per
diem received, except as offset by actual expenses. Act ual
expenses may be considered only to the extent a party can
pr oduce receipts or ot her accept abl e docunent ati on
Rei mbur senents of actual enploynent expenses may not be
consi dered incone for purposes of these rules.
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(3) I ncone for child support does not include benefits
received from neans-tested veteran's benefits and neans-tested
public assistance prograns including but not limted to the

former aid to famlies with dependent children (AFDC), cash
assistance prograns funded under the federal t enporary
assistance to needy famlies (TANF) block grant, supplenental
security inconme (SSI), food stanps, general assistance and child
support paynents received from ot her sources.

(4) For lunp sumsocial security paynments, social security
benefits received by a child of the calculation as the result of
a parent's disability, refer to ARM 37.62. 144.

(5) In determnation of a parent's inconme for child
support, incone attributable to subsequent spouses, donestic
associates and other persons who are part of the parent's
househol d is not considered. If a person with a subsequent

famly has inconme fromovertine or a second job, that incone is
presuned to be for the use of the subsequent famly, and is not
included in income for child support for the purposes of
determ ning support for a prior famly.

(6) "Inputed inconme" neans inconme not actually earned by
a parent, but which will be attributed to the parent based on:

(a) the parent's earning potential if enployed full-tine;

(b) the parent's recent work history;

(c) occupational and professional qualifications;

(d) prevailing job opportunities in the comunity and
earning levels in the comunity.

(7) Incone should be inputed whenever a parent:

(a) is unenployed;

(b) is underenpl oyed;

(c) fails to produce sufficient proof of inconeg;

(d) has an unknown enpl oynment status; or

(e) 1is a full-tinme student whose education or retraining
wWill result, within a reasonable tine, in an econom c benefit to
the child for whom the support obligation is being determ ned,
unl ess actual income is greater. |If income to a student parent
is inmputed it should be determned at the parent's earning
capacity based on a 40 hour work week for 13 weeks and a 20 hour
work week for the remaining 39 weeks of a 12 nonth period
(This is an annual average of 25 hours per week.)

(8 Wen incone is inputed to a parent, federal earned
income credit (EIC) should not be added to i ncone and child care
expense shoul d not be deducted fromincone when the effects are
of fsetting.

(9) Incone should not be inputed if any of the follow ng
conditions exist:
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(a) the reasonable costs of child care for dependents in
the parent's household would offset in whole or in substanti al
part, that parent's inputed incone;

(b) a parent is physically or nentally disabled to the
extent that the parent cannot earn incone;

(c) unusual enotional and/or physical needs of a |ega
dependent require the parent's presence in the hone.

(d) the parent has made diligent efforts to find and
accept suitable work or to return to customary sel f-enpl oynent,
to no avail; or

(e) the court or hearing officer makes a finding that
ot her circunstances exi st which make the inputation of incone
i nequi t abl e. However, the amount of inputed inconme shall be
decreased only to the extent required to renove such inequity.
(Hi story: Sec. 40-5-203, MCA; | MP, Sec. 40-5-209, MCA; NEW
1998 MAR p. 2066, Eff. 11/1/98.)

Rul e 07 reserved

37.62.108 | NCOVE VERI FI CATI ON DETERM NI NG ANNUAL | NCOVE
(1) A parent nust swear to the accuracy and authenticity

of all financial information submtted for the purpose of
cal culating child support.
(2) Incone of the parents nust be docunmented. This may

i nclude pay stubs, enployer statenments, inconme tax returns,
profit and | oss statenents.

(3) To the extent possible, inconme for child support and
expenses shoul d be annualized to avoid the possibility of skewed
application of the guidelines based on tenporary or seasonal
conditions. Incone and expenses may be annual i zed usi ng one of
the two foll ow ng net hods:

(a) seasonal enploynment or fluctuating inconme may be
averaged over a period sufficient to accurately reflect the
parent's earning ability; or

(b) current incone or expenses nmay be projected when a
recent increase or decrease in incone is expected to continue

for the foreseeable future. For exanple, when a student
graduates and obtains pernmanent enploynent, incone should be
projected at the new wage.

(4) Incone for <child support nmay differ from a

determ nation of inconme for tax purposes. (Hi story: Sec. 40-5-
203, MCA; | MP, Sec. 40-5-209, MCA; NEW 1998 MAR p. 2066, Eff.
11/1/98.)

Rul e 09 reserved

NEXT PAGE IS 37-13487
ADM NI STRATI VE RULES OF MONTANA 9/ 30/ 98 37-13479



CHI LD SUPPORT ENFORCEMENT SERVI CES 37.62.110

37.62.110 ALLOMBLE DEDUCTI ONS FROM | NCOVE

(1) Allowabl e deductions fromincone include:

(a) the amount of alinony or spousal maintenance which a
parent is required to pay under a court or adm nistrative order.

(b) an amount for the needs of all "other"” children as
defined in ARM 37.62.103(9), determ ned as foll ows:

(1) Wen establishing a child support obligation, deduct:

(A) the total of any pre-existing support orders for the
ot her children; and

(B) an amount equal to one-half of the primary child
support allowance as found in ARM 37.62.121 for the nunber of
ot her children for whom no support order exists. These include
children who reside with the parent as well as children who do
not .

(i) Wien nodifying a current child support order, deduct
t he anmount determ ned under ARM 37.62. 146.

(c) the amount of any health insurance prem um which
either parent is required to pay under a court or admnistrative
order for a child not of this calculation;

(d) the actual inconme tax liability based on tax returns.
If no other information is available, use the tax tables which
show the anmount of wthholding for a single person with one
exenpti on;

(e) the actual social security (FICA plus nedicare) paid;

(f) actual unreinbursed expenses incurred as a condition
of enploynent such as uniforns, tools, safety equipnment, union
dues, |icense fees, business use of personal vehicle and other
occupati onal and busi ness expenses;

(g) actual mandatory contributions toward i nternal revenue
service (IRS) approved retirenent and deferred conpensation
pl ans. Mandatory contributions are fully deducti bl e;

(h) one-half reasonabl e expenses for items such as child
care or in-honme nursing care for the parent's | egal dependents
ot her than those for whomsupport is being determ ned, which are
actually incurred and which are necessary to allowthe parent to
work, less federal tax credits. Do not deduct inputed child
care expenses when inputing incone;

(1) extraordinary medi cal expenses incurred by a parent to
mai ntain that parent's health or earning capacity which are not
rei mbursed by insurance, enployer, or other entity; and

(j) court ordered paynents except as excluded under ARM
37.62. 111.

(k) cost of tuition, books and mandatory student fees for
a parent who is a full-tinme student as anticipated under ARM
37.62.106(7)(e).

(2) Allowable deductions from income for child support
differ from all owabl e deductions for tax purposes. (Hi story:
Sec. 40-5-203, MCA; | MP, Sec. 40-5-209, MCA;, NEW 1998 MAR p
2598, Eff. 11/1/98.)
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37.62.111 NON- ALLOMBLE DEDUCTI ONS FROM | NCOVE

(1) Deductions which are not allowable under these rules
i ncl ude:

(a) payroll deductions for the conveni ence of the parent,
such as credit union paynents and savi ngs;

(b) a net loss in the operation of a business or farmused
to offset other incone;

(c) i nvestnment |osses outside the normal course of
busi ness;

(d) expenses incurred for the support of a spouse capable
of self-support;

(e) paynents for satisfaction of judgnents against a
parent related to the purchase of property for the parent's
per sonal use;

(f) bankruptcy paynents except to the extent that they
represent debts for expenses which would otherwi se be
deducti bl e; or

(g) a stepchild and associ ated costs. (H story: Sec. 40-
5-203, MCA; | MP, Sec. 40-5-209, MCA; NEW 1998 MAR p. 2066, Eff.
11/1/98.)

Rul es 12 and 13 reserved
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37.62.114 PERSONAL ALLOMNCE (1) Personal allowance is
an anount which reflects 1.3 nultiplied by the federal poverty
i ndex guideline for a one person househol d. This amount is
deduct ed when determ ning child support. Personal allowance is
a contribution toward, but 1is not intended to neet the
subsi stence needs of parents.

(2) Adjustments for the needs of other | egal dependents of
a parent are limted to those provided for in ARM 37.62.110
(Hi story: Sec. 40-5-203, MCA; IMP, Sec. 40-5-209, MCA; NEW
1998 MAR p. 2066, Eff. 11/1/98.)

Rul e 15 reserved

37.62.116 | NCOVE AVAI LABLE FOR CHI LD SUPPORT (1) |Incone
avai l able for support is determned by subtracting from each
parent's incone, the deductions allowed under ARM 37.62.110 and
t he anount of personal all owance determ ned under ARM 37.62. 114.
(Hi story: Sec. 40-5-203, MCA; | MP, Sec. 40-5-209, MCA; NEW
1998 MAR p. 2066, Eff. 11/1/98.)

Rul e 17 reserved

37.62.118 TOTAL | NCOVE AVAI LABLE/ PARENTAL SHARE (1) The
parents' incomes available for child support are conmbined to
determ ne the total incone available for child support. Each
inconme is divided by the total. The resulting factor determ nes
each parent's share of the primary child support all owance under
ARM 37.62. 121 and suppl enents under ARM 37.62.123.

(2) For any parent whose support obligation is determ ned
according to the provisions of ARM 37.62.126(1)(a) and (1)(b),
the amount of the m ninmum contribution is substituted for that
parent's total inconme available for child support for the
pur pose of determ ning each parent's share of the primary child
support all owance and suppl enents. (Hi story: Sec. 40-5-203
MCA; I MP, Sec. 40-5-209, MCA;, NEW 1998 MAR p. 2066, Eff.
11/1/98.)

Rul es 19 and 20 reserved
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37.62.121 PRIMARY CH LD SUPPORT ALLOMANCE (1) Primary
child support allowance is a standard amount to be applied
toward a child's food, shelter, clothing and rel ated needs and
is not intended to neet the needs of a particular child. This
allowance is .30 nmultiplied by the personal allowance found at
ARM 37.62.114 for the first child. For the second and third
children, the personal allowance is multiplied by .20 and added
for each child. For four or nore children, the personal
allowance is nultiplied by .10 and added for each additional
child. (H story: Sec. 40-5-203, MCA; | MP, Sec. 40-5-209, MCA
NEW 1998 MAR p. 2066, Eff. 11/1/98.)

Rul e 22 reserved

37.62.123 SUPPLEMENTS TO PRI MARY CHI LD SUPPORT ALLOMNCE
(1) The primary child support allowance is suppl enented

by:

(a) reasonable child care costs incurred by a parent for
children of the calculation as a prerequisite to enploynent.
The child care expense is reduced by the federal dependent care
tax credit;

(b) costs required for health insurance coverage for the

children of the calculation. Include only those anounts which
refl ect the actual costs of covering the children; and
(c) other needs of the child as determned by the

ci rcunst ances of the case, including other health rel ated costs.

(2) The total supplenmental needs of the child are divided
proportionately between the parents according to the parenta
share determ ned under ARM 37.62.118.

(3) Each parent will receive credit for the anmount of the
suppl emental needs paid by that parent. (History: Sec. 40-5-
203, MCA; I MP, Sec. 40-5-209, MCA; NEW 1998 MAR p. 2066, Eff.
11/1/98.)

Rul es 24 and 25 reserved
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37.62.126 M N MJM SUPPORT OBLI GATION (1) A specific
m ni mum contribution toward child support should be ordered in
all cases when the parent's inconme is insufficient to neet the
parent's personal allowance or the parent's child support
obligation is less than 12% of that parent's incone after
deducti ons.

(a) For parents whose incone as defined in ARM 37.62. 106
after deductions, as defined in ARM37.62.110 is insufficient to
neet the parent's personal allowance, the m ninum contribution
is aportion of the incone after deductions and i s determ ned by
applying the table in (3) as foll ows:

(1) divide the inconme after deductions by the personal
al l owance as defined in ARM 37.62.114 to determne the income
ratio;

(i) find the inconme ratio in Colum A

(rit) | ocate the corresponding mninum contribution
mul tiplier in Colum B; and

(tv) multiply the income after deductions by the m ni num
contribution multiplier. The result is the parent's m ninum
contri bution.

(b) For parents whose incone after deductions exceeds the
personal allowance, the parent's mninmum contribution is the
greater of:

(1) the difference between i ncome after deductions and the
parent's personal allowance; or

(11) 12% of incone after deductions.

(2) The mninmum contributions wunder this rule are
presunptive and may be rebutted by the circunstances of a
particul ar case, provided there is an appropriate finding on the
record.

(3) The table for determning the mninmm support
obligation of a parent whose incone after deductions is
insufficient to neet the parent's personal allowance is as
fol |l ows:
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Col um A Col unmn B

"l ncone Ratio" "M ni num Contri bution

Multiplier"
over .00 to .25 . 00
.25 to .31 .01
.31 to .37 .02
.37 to .43 .03
.43 to .50 .04
.50 to .56 . 05
.56 to .62 . 06
.62 to .68 . 07
.68 to .75 . 08
.75 to .81 . 09
.81 to .87 .10
.87 to .93 11
93 to 1.00 12

(History: Sec. 40-5-203, MCA; IMP, Sec. 40-5-209, MCA: NEW
1998 MAR p. 2066, Eff. 11/1/98.)

Rul e 27 reserved

37.62.128 | NCOVE AVAI LABLE FOR STANDARD COF LIVING
ADJUSTMENT (SOLA) (1) The purpose of SOLA is to ensure that
the child enjoys, to the extent possible, the standard of |iving
commensurate with the parent's incone. |If a parent has incone
avai l able after deducting the personal allowance and the
parent's share of the child support allowance as suppl enent ed,
the remai ning inconme is subject to SOLA

(2) SOLA is calculated by subtracting fromthe parent's
i ncome avail able for support, as provided in ARM 37.62. 116 the
parent's share of the primary child support all owance under ARM
37.62.121 and suppl enments as provided in ARM 37.62. 123.

(3) If inconme is available for SOLA, nultiply the incone
by the SCLA factor fromthe foll ow ng table which corresponds to
t he nunber of children for whom support is being determ ned.

Nunber of Chil dren SOLA Fact or
.14
.21
.27
.31
.35
.39
.43

or nore .47

O~NOUITAWNE
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(4) Incone avail able for SOLA may not be | ess than zero.
(Hi story: Sec. 40-5-203, MCA; | MP, Sec. 40-5-209, MCA; NEW
1998 MAR p. 2066, Eff. 11/1/98.)

Rul e 29 reserved

37.62.130 LONG DI STANCE PARENTI NG ADJUSTMENT (1) Long
di stance parenting is any travel by a parent or child to attain
the goals of the parenting plan. A long distance parenting
adjustnment is allowed when travel by a parent or child exceeds
2,000 mles in a cal endar year.

(2) The anount of income available for SOLA is reduced to
the extent the actual annual expense of transportation for |ong
di stance parenting exceeds 2,000 mles nmultiplied by the current
| RS busi ness m | eage rate (standard expense). The reduction is
determ ned separately for each parent.

(3) The reduction is calculated as foll ows:

(a) multiply the parent's annual mleage driven to
exerci se |long-distance parenting by the current |RS business
m | eage rate;

(b) add the annual cost of transportation by neans ot her
t han aut onobi | e;

(c) subtract the standard expense from the total of (3)
(a) and (b) above; and

(d) subtract any difference greater than zero from the
parent's inconme avail able for SOLA

(4) Expenses are limted to costs of transportation and do
not include neals, |odging, or other costs.

(5 A long distance parenting adjustnment nmay not reduce
i nconme avail abl e for SOLA bel ow zero. (H story: Sec. 40-5-203,
MCA; I MP, Sec. 40-5-209, MCA;, NEW 1998 MAR p. 2066, Eff.
11/1/98.)

Rul es 31 through 33 reserved
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37.62.134 TOTAL MONTHLY SUPPORT AMOUNT (1) The total
nmont hl y support anount consists of:

(a) the primary child support all owance, w th suppl enent al
needs, if any, plus the standard of |iving adjustnent; or

(b) the mninmm support obligation determ ned under ARM
37.62.126.

(2) In setting the anount of order per child, the tota
nmont hl y support should be divided equally anong the children,
except when it is allocated according to supplenental needs as
provided in ARM 37.62.138. (History: Sec. 40-5-203, MCA, |MP,
Sec. 40-5-209, MCA; NEW 1998 MAR p. 2066, Eff. 11/1/98.)

Rul e 35 reserved
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37.62.136 TRANSFER PAYMENT (1) Applying ARM 37.62.101
t hrough 37.62.134 results in a child support obligation for each
parent. If all the children of the cal culation spend 110 days
or less with a parent, all of that parent's obligation is due
and payable to the other parent. This is the transfer paynent,
which may be adjusted in accordance with ARM 37.62.138.
(Hi story: Sec. 40-5-203, MCA; | MP, Sec. 40-5-209, MCA; NEW
1998 MAR p. 2066, Eff. 11/1/98.)

Rul e 37 reserved

37.62.138 PAYMENT OF MONTHLY SUPPORT AMOUNT | N COVBI NATI ON
PARENTI NG ARRANGEMENTS (1) If any child of a calculation
spends nore than 110 days with both parents, there will be an
adj ustnment to the portion of the obligation due and payabl e from
one parent to the other.

(2) The adjusted transfer paynent is determ ned as
fol |l ows:

(a) recalculate the needs of each child separately;

(b) allocate each parent's obligation to each child based
upon that child' s proportionate need;

(c) adjust the obligation of each parent proportionately
for each child who spends between 110 and 183 days with both
parents;

(d) total each parent's obligation for all children; and

(e) offset the transfer paynents. The parent ow ng the
hi gher transfer paynent pays the difference between the two
transfer paynents to the other parent.

(3) For the purposes of this rule, a day is when a child
spends the majority of a 24 hour cal endar day with or under the
control of a parent. This assunes that there is a correlation
between tine spent and resources expended for the care of the
child. Reference can be made to the residential schedule in the
parenting plan ordered under 40-4-234, MCA. (History: Sec. 40-
5-203, MCA; | MP, Sec. 40-5-209, MCA; NEW 1998 MAR p. 2066, Eff.
11/1/98.)

Rul e 39 reserved
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37.62.140 ANTI Cl PATED CHANGES (1) Wen child support is
determned, if any material change is anticipated within 18
nmont hs, separate child support cal cul ati ons shoul d be conpl et ed.

(2) In the initial calculation, present circunstances
should be i ncluded. In the subsequent calculation(s),
appropriate anti ci pated changes shoul d be cal cul ated. The child
support order should provide that the anount(s) from the
subsequent cal cul ations will take effect the nonth foll owi ng the
antici pated changes. (H story: Sec. 40-5-203, MCA, | M, Sec.
40-5-209, MCA; NEW 1998 MAR p. 2066, Eff. 11/1/98.)

Rul e 41 reserved

37.62.142 SUPPORT PAYABLE IN DOLARS (1) The child
support order is to be paid in U S dollars.

(2) Gfts, clothing, food, paynent of expenses, etc., in
lieu of dollars will not be allowed as a credit for paynent of
a child support obligation except by court or admnistrative
order.

(3) Direct paynents to the child, the parent or a third
party will not be allowed as credit for paynment of a child
support obligation payabl e through the clerk of court, the child
support enforcenent division or other entity specified in the
court or administrative order. (Hi story: Sec. 40-5-203, MCA
I MP, Sec. 40-5-209, MCA; NEW 1998 MAR p. 2066, Eff. 11/1/98.)

Rul e 43 reserved
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37.62.144 SOCI AL SECURITY BENEFITS (1) Social security
benefits which are based on the earning record of either parent
shall be considered in establishing new support orders or
nodi fication of existing orders under the follow ng conditions:

(a) benefits received by the parent on behalf of the m nor
child are not to be included in that parent's gross incong;

(b) the parent's obligation is satisfied if the anmount of
the child s benefit received for a given nonth as a result of
that parent's earning record is equal to or greater than the
parent's child support obligation. Any benefit received by the
child for a given nonth in excess of the child support
obligation is not treated as an arrearage paynment or as future
support;

(c) the parent nust pay the difference if the amount of
the child s benefit for a given nonth is less than the parent's
child support obligation. This anount is presuned to be paid if
the child resides with that parent a majority of the tinme; and

(d) whenever either parent receives for the benefit of the
child, a lunp sum paynent which represents an accumrul ati on of
nmont hly benefits:

(1) the lunp sum paynent should not be treated as incone
of the parent; and

(1) the lunp sum should be credited to that parent's
child support obligation for each nonth a paynment accumnul ated
for the child' s benefit. (Hi story: Sec. 40-5-203, MCA, | MP
Sec. 40-5-209, MCA; NEW 1998 MAR p. 2066, Eff. 11/1/98.)

Rul e 45 reserved

37.62.146 MODI FI CATIONS OF CHI LD SUPPORT ORDERS

(1) Subsequent child is a parent's natural or adopted
child, not the subject of the order being nodified who:

(a) is not the subject of a support order and was born
after entry of the support order being nodified; or

(b) is the subject of another support order entered after
entry of the support order being nodified.

(2) Any other child nust be considered in accordance with
ARM 37.62.110(1) (b).
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(3) In a proceeding to nodify an existing order, the
support obligation of each parent is cal cul ated considering al
children, prior and subsequent, of each parent. Then the

support obligation of each parent is calculated considering no
subsequent children of either parent.

(a) If both calculations result in a decrease in the
transfer paynent due and payable fromthe obligated parent, the
| esser of the decreases in the transfer paynent is granted.

(b) If both calculations result in an increase in the
transfer paynent due and payable fromthe obligated parent, the
| esser of the increases in the transfer paynent is granted.

(c) If the first calculation results in a decrease and the
second cal culation results in an increase, or if the reverse is
true, no nodification is granted. (Hi story: Sec. 40-5-203,
MCA; | MP, Sec. 40-5-209, MCA;, NEW 1998 MAR p. 2066, Eff.
11/1/98.)

Rul e 47 reserved

37.62.148 SUPPORT GUI DELI NES TABLES/FORMS (1) The child
support enforcenent division (CSED) has developed a child
support determ nation worksheet. Copies of this worksheet may
be obtained from the Departnent of Public Health and Human
Services, Child Support Enforcenent Division, P.O Box 202943
Hel ena, MI 59620 or any regional office.

(2) Included for use with the wirksheet are a financia
affidavit, necessary tables and information for conpletion of
t he guidelines calcul ation. To assure that these tables are
current, the child support enforcenent division will republish
the worksheet with tables annually as soon as practical after
release of information upon which tables are based. The
wor ksheet with tables wll be identified by the year of
publ i cation or republication.

(3) The child support guidelines worksheets, or a replica
of those forms with a simlar format and containing the sane
information, nust be used in all child support determ nations
under the guidelines and a copy nust be attached to the support
order. (History: Sec. 40-5-203, MCA, I MP, Sec. 40-5-209, MCA
NEW 1998 MAR p. 2066, Eff. 11/1/98.)

Subchapter 2 reserved
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Subchapter 3
CGeneral Provisions

37.62.301 APPLICABILITY OF RULES (1) The provisions of
this chapter set forth the rules pertaining to adm nistrative
actions by the child support enforcenent division (CSED) under
Title I'V-D of the Social Security Act, Title 40, chapter 5, MCA
and the applicable provisions of 17-4-105, MCA Unl ess
specifically provided, other departnment rules do not apply to
CSED actions, notwithstanding any statenments of genera
applicability contained in the rules. The provisions of this
chapter do not apply to actions by the departnment under other
chapters. (History: Sec. 17-4-105, 40-5-202, 40-5-262, 40-5-
272, 40-5-273, 40-5-405, 40-5-713, 40-5-825 and 40-5-906, MCA
IMP, Sec. 17-4-105, 40-5-201, 40-5-202, 40-5-203, 40-5-205, 40-
5-206, 40-5-207, 40-5-208, 40-5-209, 40-5-210, 40-5-213, 40-5-
214, 40-5-221, 40-5-222, 40-5-224, 40-5-225, 40-5-226, 40-5-227,
40-5- 231, 40-5-232, 40-5-233, 40-5-234, 40-5-235, 40-5-236, 40-
5-237, 40-5-238, 40-5-242, 40-5-243, 40-5-244, 40-5-247, 40-5-
248, 40-5-251, 40-5-252, 40-5-253, 40-5-254, 40-5-255, 40-5-256,
40- 5- 257, 40-5-261, 40-5-262, 40-5-263, 40-5-264, 40-5-271, 40-
5-272, 40-5-401, 40-5-402, 40-5-403, 40-5-404, 40-5-411, 40-5-
412, 40-5-413, 40-5-414, 40-5-415, 40-5-416, 40-5-417, 40-5-418,
40-5-421, 40-5-422, 40-5-423, 40-5-424, 40-5-431, 40-5-432, 40-
5-433, 40-5-434, 40-5-443, 40-5-701, 40-5-702, 40-5-703, 40-5-
704, 40-5-709, 40-5-710, 40-5-711, 40-5-712, 40-5-713, 40-5-801,
40- 5- 802, 40-5-803, 40-5-804, 40-5-805, 40-5-806, 40-5-807, 40-
5- 808, 40-5-809, 40-5-810, 40-5-811, 40-5-812, 40-5-813, 40-5-
814, 40-5-815, 40-5-816, 40-5-817, 40-5-818, 40-5-819, 40-5-820,
40-5-821, 40-5-822, 40-5-823, 40-5-824, 40-5-825, 40-5-901, 40-
5-906, 40-5-907, 40-5-908, 40-5-909, 40-5-910, 40-5-911, 40-5-
921, 40-5-922, 40-5-923 and 40-5-924, MCA; NEW 2000 MAR p.
3547, Eff. 12/22/00.)

Rul e 02 reserved
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37.62.303 DEFINITIONS For the purposes of this chapter,
unl ess the context requires otherw se, the follow ng definitions
appl y:

(1) Insofar as they are not inconsistent wth, or
clarified by, the nore specific definitions set forth in this
chapter, the definitions set forth in 40-5-201, 40-5-403, 40-5-
701, 40-5-801 and 40-5-901, MCA are adopted and i ncorporated
herein by reference. Copi es of 40-5-201, 40-5-403, 40-5-701
40-5-801 and 40-5-901, MCA may be obtained from the Departnent
of Public Health and Human Services, Child Support Enforcenent
D vision, P.O Box 202943, Hel ena, MI 59620-2943.

(2) "ALJ" means a CSED adnministrative |aw judge whose
duties are defined in ARM 37.62. 901.

(3) "Casewor ker"” neans an enployee of the CSED who is
authorized to initiate and participate in a contested case as
provided in these rules and by CSED policy and procedures.

(4) "Child support guidelines" neans the adm nistrative
rul es used to determ ne child support obligations as provided in
ARM Title 37, chapter 62, subchapter 1

(5) "Contested case" mneans a proceeding subsequent to
service of a contested case notice wunder the Mntana
Adm ni strative Procedure Act, the Uniform Interstate Famly
Support Act and the applicable provisions of Title 40, chapter
5, MCA and 17-4-105, MCA in which a determnation of |egal
rights, duties and responsibilities is to be nmade after
opportunity for hearing. This definition is not intended to
i nclude investigations made to determne if formal "contested
case" proceedings should be instituted nor does it include
proceedi ngs related to the enforcenent of support orders unless
a statute provides for a hearing before the enforcenent action
may be taken.

(6) "Contested case notice" neans a notice that initiates
a contested case under the applicable sections of Title 40,
chapter 5, MCA and 17-4-105, MCA and the Montana Admi nistrative
Procedure Act. Until a contested case notice is served on a
party, there is no contested case and no corresponding right to
an adm ni strative hearing. Contested case notice does not apply
to procedural notices such as a notice of hearing.

(7) "CSED' neans the child support enforcenent division,
an agency within the departnment of public health and human
services charged with the responsibility of providing support
enforcenment services under Title IV-D of the Social Security
Act .

(8) "CQuidelines" nmeans the child support guidelines
defined at (4) of this rule.

(9) "OALJ" neans the CSED s office of the adm nistrative
| aw j udge as described in ARM 37.62. 901.
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(10) "Party" is defined in ARM 37.62.913.

(11) "Presiding ALJ" nmeans the ALJ assigned to a contested
case when a party requests a hearing. (H story: Sec. 17-4-105,
40-5- 202, 40-5-262, 40-5-272, 40-5-273, 40-5-405, 40-5-713, 40-
5-825 and 40-5-906, MCA; | MP, Sec. 17-4-105, 40-5-201, 40-5-202,
40- 5- 203, 40-5-205, 40-5-206, 40-5-207, 40-5-208, 40-5-209, 40-
5-210, 40-5-213, 40-5-214, 40-5-221, 40-5-222, 40-5-224, 40-5-
225, 40-5-226, 40-5-227, 40-5-231, 40-5-232, 40-5-233, 40-5-234,
40-5- 235, 40-5-236, 40-5-237, 40-5-238, 40-5-242, 40-5-243, 40-
5-244, 40-5-247, 40-5-248, 40-5-251, 40-5-252, 40-5-253, 40-5-
254, 40-5-255, 40-5-256, 40-5-257, 40-5-261, 40-5-262, 40-5-263,
40- 5- 264, 40-5-271, 40-5-272, 40-5-401, 40-5-402, 40-5-403, 40-
5-404, 40-5-411, 40-5-412, 40-5-413, 40-5-414, 40-5-415, 40-5-
416, 40-5-417, 40-5-418, 40-5-421, 40-5-422, 40-5-423, 40-5-424,
40-5-431, 40-5-432, 40-5-433, 40-5-434, 40-5-443, 40-5-701, 40-
5-702, 40-5-703, 40-5-704, 40-5-709, 40-5-710, 40-5-711, 40-5-
712, 40-5-713, 40-5-801, 40-5-802, 40-5-803, 40-5-804, 40-5-805,
40- 5- 806, 40-5-807, 40-5-808, 40-5-809, 40-5-810, 40-5-811, 40-
5-812, 40-5-813, 40-5-814, 40-5-815, 40-5-816, 40-5-817, 40-5-
818, 40-5-819, 40-5-820, 40-5-821, 40-5-822, 40-5-823, 40-5-824,
40- 5- 825, 40-5-901, 40-5-906, 40-5-907, 40-5-908, 40-5-909, 40-
5-910, 40-5-911, 40-5-921, 40-5-922, 40-5-923 and 40-5-924, MCA
NEW 2000 MAR p. 3547, Eff. 12/22/00.)

Rul e 04 reserved
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37.62.305 TELEPHONE COVMUNI CATIONS (1) Due to the need
for maintaining confidentiality of records, it is essential that
the CSED confirmthe identity of persons to whominformation is
provi ded. Because a telephone caller's identity cannot be
verified, no telephone inquiries concerning confidentia
information will be accepted by the CSED. (History: Sec. 40-5-
202, MCA; | MP, Sec. 40-5-203, MCA; NEW 1990 MAR p. 1337, Eff.
7/ 13/ 90; TRANS, from SRS, 2000 MAR p. 3551.)

Rul e 06 reserved
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37.62.307 DISTRIBUTION OF COLECTIONS (1) Except as
provided in (2) and (6), collections of support fromall sources
including but not limted to the proceeds from wits of
execution, support liens, state tax offsets, and lunp sum
settlenments will be distributed, to the extent the collectionis
sufficient, in the foll ow ng sequence:

(a) to pay the current support obligation for the nonth in
which the collection is mde if current support has not
previously been paid for that nonth to the obligee. However, if
the obligee is a recipient of public assistance including Title
| V-E foster care services, collections of current support shal
be retained by the CSED for subsequent allocation according to
applicable state and federal statutes and regul ati ons;

(b) to satisfy any arrears owed to the obligee, except
when the obligee is a recipient of public assistance, including
| V-E foster care services. Wien the obligee is a public
assi stance recipient, or if no arrears are owed to the obligee,
collections in excess of current support shall first be applied
to arrears owed to the state of Montana under 40-5-202, 50-5-221
and 53-2-613, MCA, before any funds are distributed to the
obl i gee.

(c) to satisfy fees awarded under 40-5-210, MCA which are
owed by the obligor; and

(d) to satisfy fines awarded under 40-5-208 or 40-5-226,
MCA whi ch are owed by the obligor

(2) Wen the CSED is collecting support arrears only,
anmounts shall be distributed to open CSED cases according to
(1) (b) through (1)(d).

(3) After a distribution of support collections to the
obl i gee i s determ ned appropri ate but before actual distribution
is made, the CSED nmay i ntercept a portion of the collections, as
aut hori zed by ARM 37. 62. 501, to be applied towards recoupnent of
over - paynents previously nade to the obligee.

(4) Wen the CSED is providing services to two or nore
obl i gees of the same obligor:

(a) a distribution of current support under (1)(a) which
is less than the anpbunt of current support due to all the
obligees shall be prorated anobng the obligees based on the
anount of current support due to each obli gee;

(b) a collection of support arrears owed under (1)(b)
shal | be distributed equally anong the obligor's cases, provided
however, that the amount distributed shall not exceed the
arrears owed; and

(c) until current support and arrears owed by an obli gor
under a support order are satisfied, there shall be no
distribution made to an obligee in a case where there is no
support order.
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(5) Notwi thstanding the provisions of (4) above:

(a) if a particular support collection is nmade through an
order to withhold incone, any anmount distributed from that
collection nmust be distributed only to the obligor's cases that
currently have an order to withhold incone in place;

(b) a support paynent by personal check, noney order or
i ke formof paynent which is made payable only to a particul ar
obligee, will be distributed only to that obligee's case;

(c) a support collection resulting from a wit of
execution or simlar case-specific remedy nust be distributed to
the specific obligee' s case;

(d) a support paynent received by an obligee directly from
the obligor and turned over to the CSED for distribution under
this section will not be distributed to any other obligee's
case; and

(e) support collections made through a clerk of court or
ot her public or private child support enforcenent authority, who
forwards the collection to the CSED, shall be distributed only
to the obligor's case designated by the clerk of court or other
authority. If the forwarded collection fails to include a
designated specific case, the distribution provisions of (4)
will apply.

(6) Support collections resulting fromfederal tax offsets
will be distributed only to those arrears certified to the tax
authorities as past due. These coll ections shall be distributed,
to the extent they are sufficient, first to satisfy any arrears
owi ng to the state of Montana under 40-5-202, 40-5-221 and 53- 2-
613, MCA. If there is no past due support owed to the state of
Montana, or if the collection exceeds the anpbunt owed to the
state of Montana, the collection shall be distributed to arrears
owed to the obligee. |If arrears are owed in nore than one case,
the collection shall be distributed equally anong the obligor’
cases, provided that the amount distributed shall not exceed the
arrears owed.

(7) Except as provided in (9) below, the CSED shall not
distribute collections or any part of collections towards future
support, even though the obligor may so direct, until all
appropriate distributions under (1) and, if appropriate, (4) are
made first.

(8) In the absence of a support order, voluntary paynents
of support made by an obligor shall be distributed as foll ows:

(a) Wenever there is a witten or oral agreenent and the
agreenent specifies a support amount and the frequency of
paynment, paynents shall be distributed as provided in (1); or

(b) If there is no agreenent, the total anount received in
a given nonth will be counted as that nonth's current support
obl i gati on.
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(9) For purposes of determning distribution under this
rule, the effective date of a support collection shall be known
as the date of collection.

(a) For collections made under an order to wthhold
i ncone, the date of collection is the day the CSED recei ves the
paynent. However, if the support is withheld by the payor in a
mont h when the paynent is due, but the paynent is received by
the CSED in a nonth other than the nonth when due, the date of
wi thholding is the date specifically reported by the payor in
docunent ati on acconpanyi ng t he paynent;

(b) Except as provided in (9)(c), when a collection is
received in the mail directly from the obligor, the date of
collection is the date that the CSED recei ves the paynent;

(c) If a collection is received in the form of a post-
dated check, the date of collection shall be the date of the
check;

(d) In all other cases, the date of collection shall be
the day the CSED receives the collection;

(10) Under this rule, collections characteristic of past
due support my be distributed the sane as collections
identified as current support. However, for purposes other than

di stribution, these collections will be accounted for as past
due support.
(11) For the purposes of determning statutes of

l[imtations, arrears, interest on arrears, collection renedies
and simlar uses, all support collections, without regard to
date of distribution, will be applied to satisfy the ol dest
unpaid installment of support due under the support order.
(Hi story: Sec. 40-5-202, MCA, IMP, Sec. 17-4-105 and 40-5-202,
MCA; NEW 1990 MAR p. 1337, Eff. 7/13/90; AMD, 1996 MAR p. 1714,
Eff. 6/21/96; AMD, 1998 MAR p. 2496, Eff. 10/1/98; TRANS, from
SRS, 2000 MAR p. 3551.)

Rul e 08 reserved
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37.62. 309 | NDEPENDENT SUPPORT ENFORCEMENT CONTRACTOR

(1) The CSED as provided in 40-5-264, MCA, is authorized
to enter into cooperative agreenents with any person, firm
corporation, association, political subdivision or other
departnment of the state for the purpose of carrying out its
duties under state law and Title IV-D of the Social Security
Act. Under such agreenents the CSED nay designate i ndependent
support enforcenent contractors whose powers and duties are
defined by the terns of the contract.

(2) An independent support enforcenent contractor shall be
accountabl e publicly and to the CSED, and shall conply with the
ternms and conditions of the contract, as well as wth all
applicable federal and state |aws, regulations and rules,
including policies and procedures of the CSED for processing
casewor k

(3) The jurisdiction and authority of an independent
support enforcenent contractor shall be limted to the terns of
the contract and in no event may such jurisdiction and authority
exceed that of the CSED unl ess otherw se provided by |aw.

(4) In any action taken by an independent support
enforcement contractor under the contract, the independent
support enforcenent contractor will informall parties, their

counsel or other representative, and the court or admnistrative
hearing officer that such action is being undertaken as an

i ndependent support enforcenment contractor. On all docunents
and fornms bearing the nane of the CSED the independent support
enf orcement contractor shall include a statenent in bold type of

the status of independent support enforcenent contractor as an
i ndependent contractor. (Hi story: Sec. 40-5-202, MCA; | MP
Sec. 40-5-264, MCA;, NEW 1990 MAR p. 1337, Eff. 7/13/90; TRANS
from SRS, 2000 MAR p. 3551.)

Subchapter 4 reserved
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Subchapter 5
Non- Publ i ¢ Assi st ance Services

37.62.501 TERMS AND CONDITIONS (1) Under 40-5-203, MCA
the CSED will provide services to any obligee or obligor who
files an application for services with the CSED. [f public
assistance was previously paid to an obligee, the CSED w |
continue to provide services to the obligee without need for an

appl i cation. However, if the obligee refused or term nated
continued services followwng the |last paynent of public
assistance, the obligee nust file an application. An

application for services or an obligee's acceptance of conti nued
services after term nation of public assistance shall constitute
the applicant's or obligee's agreenent to the follow ng terns
and conditions.

(2) For the purposes of this rule, "custonmer" neans any
person or entity who applies for CSED services or who is
recei ving CSED servi ces.

(3) To receive and to continue to receive CSED services
under 40-5-205, MCA, a customer nust:

(a) pay any application fee and any ot her fee which nmay be
charged under 40-5-210, MCA

(b) provide original certified copies of all child support
orders, nodifications of child support orders, whether issued by
a Montana court or agency or by an out-of-state court or agency;

(c) provide certified copies of all paynent records if
support was ordered to be paid through the clerk of court
central registry or other public entity. |f support was ordered
to be paid directly to the obligee, provide any records,
receipts or other materials which docunent paynents nade or
received;

(d) upon request of the CSED, pronptly provide any
i nformation, docunents, statenents, exhibits and other material s
which the CSED, in its judgnment, may determine relevant to the
case or which the CSED finds is a necessary predicate to taking
any action in the case. The custoner nust pronptly advise the
CSED of any later changes or additions to the information and
materials previously provided to the CSED

(e) pronptly advise the CSED in witing of any change of
address or status, or any new i nformati on about the custoner or
ot her parties in the case, including changes in physical custody
of the child, or of any adoption proceedi ngs;

(f) cooperate with the CSED by appearing at the tinme and
pl ace requested for interviews, hearings, depositions, blood
draws, and other called for appearances where the presence of
the custonmer is necessary for preparing testinony and evi dence,
providing information, testifying as witness and simlar case
pertinent activities;
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(g) to ensure accurate paynent records, if the obligee is
the custoner, the custoner nust pronptly turn over to the CSED
all child support paynents received fromthe obligor. |If the
obligor is the custoner, the custoner nust pay child support
t hrough the CSED for subsequent distribution to the obligee;

(h) let the CSED know i medi ately if the customer or any
ot her party initiates any action, whet her j udi ci al ,
admnistrative or private, which conpetes wth, Is an
alternative to, is inconsistent with, or which may in any way
affect the action the CSED is taking in the case;

(1) except for the information available through the
CSED s voi ce response unit (VRU) or the CSED s custoner services
unit, submt all requests for specific case information in
witing tothe CSED. |n making any request for information, the
custoner nust provide sufficient information to identify the
custoner as the person or entity entitled to receive the
i nformati on.

(4) The CSED may col |l ect any fees incurred and owi ng by a
cust oner under 40-5-210, MCA, by offsetting the fees agai nst any
funds which may be distributable to the custoner. However, if
t he anmount being distributed is a current support paynent, the
offset will not exceed 10% of the paynent.

(5) In sonme instances when the custonmer is the obligee,
the custoner nay receive noney to which the custoner is not
entitled. The CSED may nake a witten demand for repaynent of
the noney fromthe custoner. The custoner's silence or failure
to respond to the witten repaynent denmand wi thin 10 days of the
demand shal |l be considered the custoner's consent to recoupnent
of the noney from any child support collection made on the
custoner's behal f. Recoupnent shall be nmade by offsetting 10%
of any current child support collection and by offsetting any
additional child support collection nmade in excess of the
current support obligation. If a custonmer contests the
repaynment demand, the CSED may file an action in the district
court to establish and collect the anount.

(6) Because support orders are often expressed in terns
other than in nmonthly paynents and because they often provide
for varying and inconsistent paynent due dates, to sinplify
nmonitoring of paynents and paynent accounting, the CSED may
elect to annualize the obligations. Wien the obligation is
annual i zed, the total support paynments due for a 1 year period
are divided into 12 equal nonthly install nents.
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(7) Except as provided in (9) of this rule, a custoner
cannot specify which of the CSED services that custoner nay want
to receive. The CSED wll determne which services are
appropriate and the timng and duration of those services in
accordance with Title IV-D of the Social Security Act, and the
regul ati ons promul gat ed t her eunder.

(8) CSED staff attorneys assigned to a case represent the
CSED and no attorney-client relationship exists between the
custoner and the CSED attorney. At any hearing or in any action
undertaken by the CSED, the custoner nmmy appear and be
represented by i ndependent counsel of the custoner's own choi ce.

(9) When there are nultiple or concurrent procedures and
remedi es, whether judicial or admnistrative, crimnal or civil,
federal or state, which may be applicable to the custoner's
case, the CSED, at its sole discretion, wll determne which
procedure and renmedy to apply, including the sequence and ti m ng
of concurrent or consecutive actions.

(a) In determning which procedure or renedy to apply to
an i ndi vidual case, the discretion of the CSED wi |l be gui ded by
the totality of circunmstances including the tinme and effort
required, the resources of the CSED, the interest of the public
at large and the needs of the child.

(10) Unl ess the custonmer is an obligee whose child is
receiving nedicaid benefits or is covered by the nedicaid
program the CSED shall, upon receipt of a witten request from
the custoner, refrain fromthe establishment or enforcenent of
heal th i nsurance orders.

(11) The CSED nmay term nate services:

(a) wupon the request of the custonmer unless the custoner
is an obligee and the child is receiving public assistance
benefits;

(b) when the CSED is unable to | ocate the customer within
a 30 calendar day period despite attenpts to nake contact by
phone and at | east one certified letter to the custonmer's | ast
known addr ess;

(c) when the custoner fails to provide any information
docunents or other materials requested under (2) of this rule
and the CSED cannot take the next step in the case wi thout the
i nformati on, docunments or materials;

(d) when the custoner fails to cooperate with the CSED and
the custonmer's cooperation is necessary to the action initiated
by the CSED; and

(e) for any other reason consistent with Title IV-D of the
Social Security Act and the federal regulations pronulgated
t her eunder .
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(12) The CSED will notify the custoner in witing 60
cal endar days prior to termnation of services under (8)(b)
through (e) of this rule, of the CSED s intent to termnate
services. The CSEDwi Il not term nate services if the custoner,
within the notice period, reestablishes contact with the CSED,
supplies the requested information, docunents or materials or
begins to cooperate with the CSED, whichever is appropriate
The CSED s decision to termnate services is final and not
subj ect to protest except as may ot herw se be provided by | aw.

(a) If CSED services are termnated and if there is a
change in circunstances which would permt the CSED to
reactivate prior termnated services or initiate new or
addi ti onal services, the former custonmer can reinstate services
by filing a subsequent application with the CSED

(13) The CSED does not guarantee or warrant the results of
Servi ces. (Hi story: Sec. 40-5-202, MCA; | MP, Sec. 40-5-203,
MCA; NEW 1990 MAR p. 1337, Eff. 7/13/90; AMD, 1996 MAR p. 1714,
Eff. 6/21/96; TRANS, from SRS, 2000 MAR p. 3551.)

Subchapter 6 reserved
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Subchapter 7
Fee Schedul e
Rul es 01 through 04 reserved

37.62.705 FEE SCHEDULE (1) As authorized by 40-5-210,
MCA, the CSED adopts the foll ow ng schedul e:

(a) for each person, including the child, submtted or
resubmtted for paternity blood testing, a standardized fee of
$81. 00;

(b) for mleage, each way and for each mle, when using a
personal or state owned autonobile to travel for in-person
appearances at judicial or adm nistrative hearings or trials as
W t ness, hearing officer, CSED attorney or other CSED
representative, a mleage allowance at a rate equal to the
m | eage allotnent allowed by the United States internal revenue
service for the precedi ng year;

(c) for meals and |odging associated with travel for
i nperson appearances at judicial or adm nistrative hearings or
trials as witness, hearing officer, CSED attorney or other case
prosecutor, a neal and |odging allowance as provided in
2-18-501, MCA;

(d) for time, effort and expenses in responding to
petitions for j udi ci al review including meki ng typed
transcriptions of hearing record and preparing briefs, a
standardi zed fee of $250. 00;

(e) for deposing or taking the deposition, including
stenographic recording, and the taking of audio visua
depositions, of a witness who resides nore than 100 mles from
the place of admnistrative hearing or who is wunable to
personally attend an administrative hearing because of age,
illness, infirmty or inprisonnment, a fee equal to actual cost
i ncurr ed;

(f) for subpoena of a witness to personally appear at an
adm ni strative hearing, a fee equal to the actual anmount paid to
the witness as provided in 2-4-104, MCA, and recoverabl e under
25-10- 201, MCA;

(9) for each hour in taking a responsive or corrective
action in an existing judicial proceeding or in comencing an
i ndependent judicial action to set aside, declare void or vacate
any order, decree or judgnent in which the CSED is not a party
or is not joined as a party to the action as provided by the
rul es of civil procedure and which purports to affect, expressly
or inplicitly, any right or interest of the CSED, a standardi zed
fee of $75.00 for each CSED attorney and a standardi zed fee of
$50. 00 for each CSED investigator; and
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(h) for other actual costs and actual expenses incurred by
t he CSED.

(1) for each paynent of support distributed to an obli gee,
whet her by warrant, el ectronic funds transfer, direct deposit in
a financial institution or by any other neans a fee may be
assessed. For each distribution, the fee shall be no greater
t han $7.00, or 10%of the distribution, whichever is less. This
fee may be assessed against the individual or entity receiving
CSED services. If the obligee or another state is receiving CSED
services, the fee may be deducted fromthe support collection,
before distribution. The total fee incurred against an
i ndi vidual or entity for paynment distribution alone shall not
exceed $364. 00 per year, per case. The paynent distribution fee
may be assessed over and above any other fee permitted by this
rul e. However, the paynment distribution fee only applies to
distributions made in cases being enforced by the CSED under
Title I'V-D of the Federal Social Security Act.

(j) a fee for each application for non-assistance rel ated
services. This fee shall be collected fromthe applicant at the
time of application in the form of a cashier's check or noney

order. If the appropriate fee is not included with the
application, the CSED will not open or reopen the case until
such fee is paid. The fee shall be $25.00 for an individua
whose annual household incone is at |east $20, 000. The fee

shall be $15.00 for an individual whose annual househol d i ncone
is at |east $10,000, but |ess than $20,000. The fee shall be
$5.00 for an individual whose annual household incone is |ess
than $10,000. |If the applicant mnmisrepresents or errs in
reporting annual household inconme, the CSED nmy assess an
additional application fee against the applicant at any tine.
The additional fee shall be the difference between the ampunt
whi ch was paid at the time of application, and the anount that
woul d have paid for the application if there had been no
m srepresentation or error of annual househol d incone.

(2) The fees in (1)(a) shall be assessed to the parent,
whether the alleged father or the nother, whose denial of
paternity necessitates the taking of paternity bl ood tests.

(3) Wienever the CSED is the prevailing party in an action
or whenever the CSED is not a party to an action but incurs
expenses and costs related to an action mai ntained by any ot her
party, the fees in (1)(b) through (h) shall be assessed to the
party whose act, failure to act, negligence or om ssion caused
the CSED to i ncur the costs and expenses which are the basis for
t hese fees.
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(4) In addition to the fees charged in (1), the CSED w ||
charge fees to review and nodify child support orders as
fol |l ows:

(a) for a determnation that a review is not appropriate
or nodification consent order entered prior to a revi ew heari ng,
no fee; or

(b) for entry of a nodification order resulting from a
stipul ated agreenment obtained during review hearing, a fee of
$200. 00 assessed to the party or parties requesting the review
heari ng; or

(c) if the parties are unable to agree follow ng a review
hearing and the matter is submtted for arbitration, for entry
of a nodification or der based on the arbitrator's
recomrendation, a fee of $550.00 assessed to the party or
parties who failed to stipulate to a negoti ated support order
during the review hearing; or

(d) if the arbitrator's recomrendation is disputed and a
nodi fication hearing is requested, for entry of a nodification
order subsequent to the nodification hearing, a fee of $750.00
to be assessed against the party or parties requesting the
heari ng; and

(e) if a fee under (4)(b) through (d) is assessed to nore
than one party, the fee shall be apportioned equally between
t hose parties; and

(f) for each party who requests a review hearing,
arbitration or nodification hearing and then withdraws fromthe
requested proceeding after the CSED has prepared docunents
necessary to initiate the proceeding, a handling fee of $50.00.

(5) Under sone circunstances, fees assessed to a party
with low inconme under (4)(b) through (e) may be reduced. To
determine if a reduction is appropriate, the CSED w il refer to
the child support determ nation worksheet (form CS-404A)
prepared as part of the review and nodification process. The
CSED will then divide the figure shown on the worksheet for
i ncone avail able for children by the personal allowance. |If the
resul tant nunber is greater or equal to 50% no reduction of the
fee is appropriate. |If the resultant nunber is |less than 50%
it shall be doubled and multiplied by the anpunt of the fee.
The nunber determ ned by this process is the reduced fee anbunt
to be assessed to the |ow incone party.
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(6) O her fees assessed to the party or entity requesting
t he service are:

(a) for parent locate services, a fee of $10.00 if the
soci al security nunber of the person to be |located is provided
to the CSED, and $14.00 if the social security nunber of the
person to be located is not provided;

(b) for each intercept of federal or state paynents, a
standardi zed fee of $25.00 or actual costs if less than the
standardi zed fee; federal or state paynents include, but are not
[imted to, incone tax refunds; and

(c) for photocopies of CSED files, records and other
materials, for each page, a fee of $.25.

(7) In no case may a fee authorized under this rule be
charged to or collected from a person while that person is a
recipient of public assistance in Mntana unless federal
regul ations pertaining to operation of the IV-D program all ow
the charging or collection of that fee. Fees will not be charged
to individuals receiving a FAIMfinancial assistance cash grant
under the federal TANF (Tenporary Assistance to Needy Fam lies)
Bl ock Grant in Montana.

(8 In no case may a fee authorized under this rule be
charged to or collected froma foreign reci procating country, or
an obligee residing in a foreign country.

(9) Any fee provided for under this rule may be assessed
in addition to any other fee allowed by the rule which nay be
applicable to the case. (History: Sec. 40-5-202 and 40-5-210,
MCA; 1 MP, Sec. 40-5-210, MCA;, NEW 1990 MAR p. 1337, Eff.
7/ 13/90; AMD, 1996 MAR p. 1714, Eff. 6/21/96; AMD, 1998 MAR p.
1777, Eff. 6/26/98; TRANS, from SRS, 2000 MAR p. 3551.)

Rul e 06 reserved

NEXT PAGE | S 37-13673
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37.62. 707 WAl VER OR DEFERENCE OF FEES (1) The CSED may
not wai ve or defer any of the foregoing fees except to encourage
expedient, informal dispositions. (H story: Sec. 40-5-202 and
40-5-210, MCA; 1 MP, Sec. 40-5-210, MCA; NEW 1990 MAR p. 1337,
Eff. 7/13/90; TRANS, from SRS, 2000 MAR p. 3551.)

Subchapter 8 reserved
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Subchapter 9
Heari ng Procedures

37.62.901 ORGANI ZATI ONAL STRUCTURE (1) Wthin the CSED
there is an independent hearings bureau. For the convenient
classification and division of business, the hearings bureau is
divided into two admnistrative wunits consisting of the
admnistrative law judges (ALJs) and the office of the
adm ni strative |aw judge (QALJ).

(2) The ALJs are responsible for and preside over al
hearings in CSED contested cases.

(a) In addition to the powers and duties set forth in 2-4-
611(3), MCA an ALJ has the power and duty to carry out,
undertake or performany task or action expressly or inplicitly
required of an ALJ under these rules including the general
authority to regul ate the conduct and course of contested cases.

(3) The OALJ is responsible for providing adm nistrative
and clerical support to the ALJs:

(a) maintaining all contested case hearing records;

(b) calendaring contested cases for hearing;

(c) assigning cases to respective ALJs;

(d) setting hearing dates;

(e) tracking the progress of a case through the hearing
process; and

(f) simlar other activities. (H story: Sec. 2-4-201,
17-4-105, 40-5-202, 40-5-262, 40-5-272, 40-5-273, 40-5-405, 40-
5-713, 40-5-825 and 40-5-906, MCA; | MP, Sec. 17-4-105, 40-5-157,
40-5-202, 40-5-208, 40-5-226, 40-5-233, 40-5-261, 40-5-271, 40-
5-273, 40-5-414, 40-5-431, 40-5-703, 40-5-710, 40-5-821, 40-5-
822, 40-5-823, 40-5-824 and 40-5-906, MCA;, NEW 2000 MAR p.
3547, Eff. 12/22/00.)

Rul e 02 reserved

NEXT PAGE | S 37-13705
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37.62.903 ASSI GNMENT OF CASES TO ALJ, DI SQUALI FI CATI ON AND
SUBSTITUTION (1) Wen a hearing is requested by a party to a
contested case, the OALJ will allocate the case file to an ALJ.
Except as provided in this rule, once a case is assigned to an
ALJ, the case shall be the continuing responsibility of that ALJ

until a final decision and order is entered and the tine for
judicial review has expired. |If judicial reviewis filed, the
AL will lose jurisdiction over the case and wll regain

jurisdiction only if the district court remands the case to the
CSED for further proceedings.

(2) The duties of an ALJ are interchangeabl e anong the
judges during the absence or disability of the presiding ALJ.
An ALJ making an order for the presiding ALJ will be presuned to
have acted with the consent of the presiding ALJ.

(3) Apresiding ALJ nmay transfer a case to another ALJ who

will then becone the presiding ALJ. Notice of the transfer
shall be provided to all parties if the transfer is nade
subsequent to an assignnent notice filed under (5). As an

exception to (6)(a), the substitute ALJ shall give the parties
reasonable tinme, determ ned according to the circunstances of
the case, to submt a notion for disqualification

(4) For the purposes of (6), when a contested case is
assigned to a presiding ALJ for hearing, the QAL will notify
the parties of the assignnent. This notice will be included as
part of the order setting a hearing date.

(5 An ALJ may nmake an order or give notice of recusal or
self-disqualification at any tinmne.

(6) A party nmay submit a notion for disqualification of a
presiding ALJ as provided by 2-4-611(4), MCA. The notion shal
be heard and determ ned by an ALJ other than the one nanmed in
t he noti on.

(a) Modtions for disqualification of a presiding ALJ nust
be filed wwth the OALJ within 10 cal endar days of the effective
date of service of the order setting the matter for hearing. |If
the ALJ fails to rule on the notion before the day set for the
hearing, or if the notionis not tinely filed, the notion shal
be consi dered deni ed.

(b) Except as may be provided by 2-4-701, MCA
determ nations of notions for disqualification are not subject
to judicial review but nmay be considered as part of a judicial
review of the final decision and order in a contested case
(Hi story: Sec. 17-4-105, 40-5-202, 40-5-262, 40-5-272, 40-5-
273, 40-5-405, 40-5-713, 40-5-825 and 40-5-906, MCA; |M°, Sec.
17-4-105, 40-5-157, 40-5-202, 40-5-208, 40-5-226, 40-5-233, 40-
5-261, 40-5-271, 40-5-273, 40-5-414, 40-5-431, 40-5-703, 40-5-
710, 40-5-821, 40-5-822, 40-5-823, 40-5-824 and 40-5-906, MCA
NEW 2000 MAR p. 3547, Eff. 12/22/00.)

Rul e 04 reserved
NEXT PAGE | S 37-13707
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37.62.905 UN FORM TY, CONSI STENCY AND | NDEPENDENCE

(1) To achieve and maintain uniformty and consistency in
determ ning contested cases, contested case decisions shall be
gui ded by:

(a) applicable sections of the Montana Code Annot at ed;

(b) case |law decisions of the Montana suprene court;

(c) the admnistrative rules, procedures and policies set
out in this chapter;

(d) precedent created by other ALJ final decisions and
orders in contested cases where the facts are essentially the
sanme; and

(e) to determne the nature, extent, anmount or duration of
a support order issued by a tribunal of another state, the
statutory and case | aw of the issuing state and the federal Ful
Faith and Credit for Child Support Orders Act (28 USC 1738 B).

(2) When there is no statute, case law or adm nistrative
rule directly pertinent to a particular contested i ssue, or when
the law is unsettled, and to the extent the followi ng are of
general applicability and do not conflict with the rules for ex
parte comuni cation, the ALJ's discretion shall be guided by:

(a) witten CSED policy directives; and

(b) the CSED policy and procedures nmanual .

(3) Notwi thstanding (2), each ALJ has independent
authority to hear and deci de contested cases. Under the unique
ci rcunstances of a particular case and upon a show ng of facts
or law sufficient to rebut application of a particular policy,
an ALJ may depart from established CSED policy. Any departure
shal | be supported by reasoned expl anati on.

(4) An ALJ presiding over a contested case does not have
general powers of equity simlar to those of the district
courts. Consequently, except in those specific circunstances
al l owi ng such equitable relief as is defined by statute or case
law, an ALJ may not depart fromapplicable Iaw and rule to grant
equitable relief to a party even when such relief may appear
proper under the circunstances.

(5) During the course of a hearing, if a particular policy
applicable under (2) wll affect a certain matter at issue and
if that issue is disputed, the ALJ will give the parties an
opportunity to show cause why the policy is not applicabl e under
the circunstances of that case. (H story: Sec. 17-4-105, 40-5-
202, 40-5-262, 40-5-272, 40-5-273, 40-5-405, 40-5-713, 40-5-825
and 40-5-906, MCA; | MP, Sec. 17-4-105, 40-5-157, 40-5-202, 40-5-
208, 40-5-226, 40-5-233, 40-5-261, 40-5-271, 40-5-273, 40-5-414,
40- 5-431, 40-5-703, 40-5-710, 40-5-821, 40-5-822, 40-5-823, 40-
5-824 and 40-5-906, MCA; NEW 2000 MAR p. 3547, Eff. 12/22/00.)

Rul e 06 reserved

NEXT PAGE | S 37-13711
ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 00 37-13707



CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 907

37.62.907 EX PARTE COMUNI CATIONS (1) Except as provided
in (3), or unless expressly authorized by any rule under this
chapter, a presiding ALJ shall not initiate or participate in ex
parte conmuni cations, directly or indirectly, with any party or
with any person who has a direct or indirect interest in the
out come of the case.

(2) For the purpose of this rule, a prohibited ex parte
communi cation is any oral or witten information that could
intentionally or wunintentionally influence any issue in a

pending case or that directly or indirectly furnishes,
di m ni shes or nodifies any evidence in the case w thout notice
and opportunity for all parties to participate in the

communi cati on

(3) A presiding ALJ may consult with and receive aid from
QALJ staff or another ALJ concerning the nerits of a contested
case if those persons do not receive ex parte comruni cations of
a type that the presiding ALJ would be prohibited from
receiving.

(4) A presiding ALJ may engage in conmmunications
concerning admnistrative or procedural mtters when the
comuni cation is necessary under the circunstances and does not
affect the substantive rights of a party.

(5) If the presiding ALJ receives an inproper ex parte
comuni cati on, any decision and order entered in that case mnust
i nclude the ALJ's reason for concluding that the comuni cation
did not prejudice the substantial rights of any party.
(History: Sec. 17-4-105, 40-5-202, 40-5-262, 40-5-272, 40-5-
273, 40-5-405, 40-5-713, 40-5-825 and 40-5-906, MCA; | MP, Sec.
17-4-105, 40-5-157, 40-5-202, 40-5-208, 40-5-226, 40-5-233, 40-
5-261, 40-5-271, 40-5-273, 40-5-414, 40-5-431, 40-5-703, 40-5-
710, 40-5-821, 40-5-822, 40-5-823, 40-5-824 and 40-5-906, MCA
NEW 2000 MAR p. 3547, Eff. 12/22/00.)

Rul e 08 reserved
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37.62.909 CONTESTED CASE PROCEEDI NGS, ANSWER OR RESPONSE
AND REQUEST FOR HEARING (1) Contested cases are initiated by
service of a notice as provided in the Montana Adm nistrative
Procedure Act, applicable sections of Title 40, chapter 5, MCA
and 17-4-105, MCA. Absent service of such notice there is no
contested case, no jurisdiction and no corresponding right to an
adm ni strative hearing.

(2) A person served with a contested case notice may
request an admnistrative hearing as provided in (5). Except as
provided in (3) and (4), no additional answer or responsive
pl eading to any contested case notice is required.

(3) When the contested case notice is to initiate incone
wi t hhol di ng proceedi ngs under 40-5-412 and 40-5-414, MCA, any
request for hearing nust allege a m stake of fact. |If a m stake
of fact is not alleged, the request for hearing nay be deni ed.
Not wi t hst andi ng the om ssion of a m stake of fact, a person may
be entitled to a hearing for the purpose of contesting the
jurisdiction of the CSED to withhold the person's incone.

(4) \Wen requesting a hearing, the person nust include
with the request a brief statenment of any affirmative defense
the party may have to the contested case notice.

(5) To request a hearing, the person nust:

(a) nmake the request in witing; and

(b) wthin the tine permtted by statute or these rules
for requesting the hearing, file the request with the OALJ as
provi ded in ARM 37.62. 911

(6) In addition to the provisions of (4) through (5)(b),
the witten request nust include the nane, mailing address and
t el ephone nunber at which the person requesting the hearing can
be reached for service of subsequent docunments and orders.

(7) The CSED will make hearing request forns consistent
with this rule available for wuse by persons requesting a
heari ng. Except for a request for hearing that omts a m stake
of fact required by (3), a tinely request for hearing that is
generally in conpliance with this rule shall not be dism ssed
solely for failure to strictly satisfy the requirenents of this
rul e.

(8) A request for hearing is not deened nade until a
witten request is actually received by the OALJ. The QOALJ
shal |l deny untinely requests for hearing.

(9 Informal contact with the CSED or OALJ, whether
witten or oral, will not constitute a hearing request, and wl|
not extend the tinme in which a hearing nust be requested.
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(10) The CSED, as the party initiating a contested case
proceedi ng, does not need to request a hearing. If no other
party requests a hearing, a default decision and order nay be
ent er ed. However, if no other party requests a hearing, the
CSED nmay at its discretion request a hearing. (Hi story: Sec.
17-4-105, 40-5-202, 40-5-262, 40-5-272, 40-5-273, 40-5-405, 40-
5-713, 40-5-825 and 40-5-906, MCA; 1 MP, Sec. 17-4-105, 40-5-157,
40-5-202, 40-5-208, 40-5-226, 40-5-233, 40-5-261, 40-5-271, 40-
5-273, 40-5-414, 40-5-431, 40-5-703, 40-5-710, 40-5-821, 40-5-
822, 40-5-823, 40-5-824 and 40-5-906, MCA; NEW 2000 MAR p.
3547, Eff. 12/22/00.)

Rul e 10 reserved

37-13716 12/ 31/ 00 ADM NI STRATI VE RULES OF MONTANA



CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 911

37.62.911 FILING AND PROOF OF SERVICE (1) Whenever a
rule or statute requires or permts a request for hearing,
notion, brief, responsive answer or other docunment relating to
the hearing to be filed with the departnment or the CSED, the
place of filing shall be the QALJ. The |location, mailing
address and fax nunber of the OALJ shall be provided on the
contested case notice and on each order, subsequent notice or
ot her docunent nmailed by the OALJ to a party. Excluding |ega
hol i days, the hours for filing papers are between 8:00 a.m and
5:00 p.m, Monday through Friday. Any papers presented or
delivered after 5:00 p.m shall be stanped the next business
day. Al original papers shall be filed with the QALJ and not
the ALJ.

(2) Facsimle (fax) filings may be accepted. |If the fax
copy is offered to prove a fact, the fax copy will be stanped
"received" by the OALJ and the original docunent nust be filed
with the QALJ within 5 business days in order to be filed as of
the received date of the fax copy. The fax copy and the
original document nust be identical, or the filing is void. |If
the original is not tinely filed, the received fax copy shall be
voi d.

(3) Filingwith the OALJ is effective upon actual receipt
at the OALJ and not upon mailing. Filing with the OALJ does not
constitute service on the CSED and service on the CSED does not
constitute a filing wth the OALJ.

(4) Whenever service of a document is required by ARM
37.62.917, an original certificate of service shall be attached
to each document filed under this rule including fax filings.
The copies served on other parties or entities entitled to
service shall also attach certificates of service. Certificates
of service shall be affixed to the docunent and shall include
t he date the docunment was served, and the nane of each party and
entity served.

(5) Failure to provide a certificate of service does not
affect the validity of service provided that service can be
substanti ated by other proof, if necessary.

(6) If the docunment presented for filing was prepared by
an attorney representing a party, the attorney's name, conplete
mai | i ng address and tel ephone nunber shall appear at the top,
| eft-hand corner on the docunent's first page. (Hi story: Sec.
17-4- 105, 40-5-202, 40-5-262, 40-5-272, 40-5-273, 40-5-405, 40-
5-713, 40-5-825 and 40-5-906, MCA; | MP, Sec. 17-4-105, 40-5-157,
40-5-202, 40-5-208, 40-5-226, 40-5-233, 40-5-261, 40-5-271, 40-
5-273, 40-5-414, 40-5-431, 40-5-703, 40-5-710, 40-5-821, 40-5-
822, 40-5-823, 40-5-824 and 40-5-906, MCA; NEW 2000 MAR p.
3547, Eff. 12/22/00.)

Rule 12 reserved
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37.62.913 PARTIES (1) Except as provided in (3), a party
i ncl udes any person served with a CSED contested case noti ce.

(2) As the entity initiating the proceedings, the CSED is
automatically a party in all contested case proceedings.
However, the CSED, at its discretion, my |imt its
participation in the case. Wen the CSED does participate as a
party, it will do so through a CSED caseworker or CSED attorney
as provided in ARM 37.62. 915.

(3) An interested person who receives an informationa
copy of the contested case notice is not a party. (Hi story:
Sec. 17-4-105, 40-5-202, 40-5-262, 40-5-272, 40-5-273, 40-5-405,
40-5- 713, 40-5-825 and 40-5-906, MCA, | MP, Sec. 17-4-105, 40-5-
157, 40-5-202, 40-5-208, 40-5-226, 40-5-233, 40-5-261, 40-5-271
40-5- 273, 40-5-414, 40-5-431, 40-5-703, 40-5-710, 40-5-821, 40-
5-822, 40-5-823, 40-5-824 and 40-5-906, MCA; NEW 2000 MAR p.
3547, Eff. 12/22/00.)

Rul e 14 reserved
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37.62.915 REPRESENTATION (1) Any person appearing in a
CSED proceeding nmay, at the person's own expense, be
acconpani ed, represented and advi sed by an attorney.

(a) To represent a party in a contested case, the attorney
must be licensed to practice law in this state or be admtted
pro hac vi ce.

(b) If the attorney files a notice of appearance or signs
and files a request for hearing or other responsive pleading
with the QALJ in that contested case action, the attorney shal
be designated as the attorney of record and all further
communi cation, nailings and notices made in that contested case
action will be directed to the attorney. However, the QALJ w ||
mai | or deliver copies of all decisions and orders to both the
party and the party's attorney. If there is no attorney of
record, the OALJ, CSED and other parties wll nake al
comuni cations directly to the party.

(c) An attorney of record may wthdraw from a pending
case, however the attorney shall give notice of the w thdrawal
to the OALJ, the CSED and all other parties. Upon recei pt of
notice the OALJ, the CSED and all other parties will redirect
al | subsequent comunications to the party fornmerly represented
by the attorney.

(d) Unless the attorney sooner wthdraws and gi ves notice

thereof, an attorney of record will continue as the attorney of
record until the final decision and order is entered in the
case.

(2) A party to a contested case may be acconpani ed,
assi sted and advised by a person who is not an attorney or who
is an attorney not admtted to practice law in this state
however, that person may not represent the party during the
hearing or give statenents or nmke argunents on the party's
behal f. The OALJ will direct all comrunications to the party.

(3) A party who chooses not to be represented by counsel
and who represents hinmself or herself nmust substantially conply
with the provisions of these rules. An ALJ may nodify the
strict application of these rules to an unrepresented party to
the extent that strict application is not necessary to assure a
fair hearing, and the nodification does not affect the
substantive rights of any other party.
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(4) Through the use of pre-approved |legal forns and
witten CSED policies and procedures, and under the ultimte
direction of and in consultation with a CSED attorney, and
consistent wth rules 5.3 and 5.5 of the Mntana Rules of
Pr of essi onal Conduct, a CSED caseworker may initiate, appear in
and participate in a contested case. A caseworker's assertion
in a contested case notice is sufficient to constitute the
caseworker's authority to participate in the case. Wen in a
particul ar case a mailing, service, or other conmunication with
the CSED is required by these rules, the mailing, service or
ot her conmunication nust be directed to the participating
casewor ker

(5 At the discretion of the CSED, a CSED attorney nay
personal | y appear and take an active role in a contested case at
any phase in the proceedings. The CSED attorney may al so cease
taking an active role at any tine. Wen a CSED attorney does
appear in the case, the attorney will not need to file a notice
of appearance or sign any pleading as provided in (1)(b). The
CSED attorney's appearance is sufficient to establish the
attorney's authority to provide counsel and representation.
When requested by a CSED attorney appearing in the case, all
other parties shall direct all further comunication, mailings
and notices nmade in that case to the attorney. (H story: Sec.
17-4-105, 40-5-202, 40-5-262, 40-5-272, 40-5-273, 40-5-405, 40-
5-713, 40-5-825, and 40-5-906, MCA; | MP, Sec. 17-4-105, 40-5-
157, 40-5-202, 40-5-208, 40-5-226, 40-5-233, 40-5-261, 40-5-271
40-5- 273, 40-5-414, 40-5-431, 40-5-703, 40-5-710, 40-5-821, 40-
5-822, 40-5-823, 40-5-824 and 40-5-906, MCA; NEW 2000 MAR p.
3547, Eff. 12/22/00.)

Rul e 16 reserved
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37.62.917 SERVICE OF SUBSEQUENT NOTICE, MOTIONS, BRI EFS
AND OTHER PAPERS (1) After service of a contested case notice,
al | subsequent notices including anmendnents to a contested case
notice, notions, briefs and other papers pertaining to a pendi ng
adm nistrative action nmust be served on all parties. Servi ce
may be made by regular U S. mail, postage prepaid, addressed to
each party at:

(a) the mailing address provided by the party in the
request for hearing or a subsequent nailing address provi ded by
the party;

(b) the party's last known nailing address if no request
for hearing was nade, or if the request for hearing failed to
i nclude an address; or

(c) the address of the place where service of the original
contested case notice was achieved, if the party's mailing
address is not known to the CSED

(2) Proof of service nust be attached to each docunent as
provi ded by ARM 37.62.911

(3) Wen the requirenents of this rule are nmet, service by
mail is conplete upon mailing.

(4) Service on the CSED does not constitute a filing with
the OALJ and filing with the OALJ does not constitute service on
the CSED. (History: Sec. 17-4-105, 40-5-202, 40-5-262, 40-5-
272, 40-5-273, 40-5-405, 40-5-713, 40-5-825 and 40-5-906, MCA;
IMP, Sec. 17-4-105, 40-5-157, 40-5-202, 40-5-208, 40-5-226, 40-
5-233, 40-5-261, 40-5-271, 40-5-273, 40-5-414, 40-5-431, 40-5-
703, 40-5-710, 40-5-821, 40-5-822, 40-5-823, 40-5-824 and 40-5-
906, MCA; NEW 2000 MAR p. 3547, Eff. 12/22/00.)

Rul e 18 reserved
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37.62.919 NOTI CE OF HEARI NG, SCHEDULI NG ORDER AND LOCATI ON
OF HEARING (1) |If arequest for hearing is tinely and properly
filed according to these rules, the OALJ shall assign the case
to an ALJ and schedule a tinme, date and place for the conduct of
t he hearing. The CQALJ shall serve a notice of hearing and
scheduling order on all parties. In support enforcenent,
paternity establishnment, and support order establishment cases
where the obligee is not a party, the OALJ shall also send a
copy of the notice of hearing to the obligee. In those
i nstances, the obligee is not a party to those proceedi ngs but
may attend as a nonparty observer or wtness.

(2) The notice of hearing and scheduling order shall:

(a) set the date, tinme and place for the hearing;

(b) set the date by which the witness and exhibit Iist
must be filed with the OALJ and by which a copy of the |ist nust
be served on all other parties;

(c) set the date by which exhibits nust be exchanged with
other parties if exhibits are not served as attachnments to the
w tness and exhibit |ist;

(d) set the date by which a party nust request discovery
or request subpoenas for the attendance of wtnesses or the
production of docunents;

(e) informthe party that the hearing will initially be
hel d by tel ephone conference;

(f) if the hearing is by tel ephone conference, informthe
party that before the hearing record is closed, the party wll
have an opportunity, at the party's request or upon a show ng
that a party's case was prejudiced by the lack of an in-person
hearing, to request a de novo in-person hearing;

(g) give the party directions for the conduct of tel ephone
heari ngs;

(h) direct the party to provide a tel ephone nunber at
which the party wll be available for the hearing and further
direct that if the party does not provide the nunber or fails to
be at the nunber when called for the hearing, the ALJ may either
enter the party's default or proceed with the hearing in
absentia; and

(1) informthe party that if the party does not have a
t el ephone available for a tel ephone hearing, at the party's
request, a telephone will be made available to the party at the
nearest regional CSED office or at the public assistance office
in the county where the party resides.
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(3) The tinme of the hearing will be during the CSED s
regul ar business hours. The place of the hearing may be:

(a) for a telephone hearing, at the location of the
t el ephone nunber provided by each party and, if applicable, the
obl i gee; or

(b) for an in-person hearing, as provided in 40-5-231(3),
MCA.

(4) The parties may agree to an in-person hearing in
anot her location which is nmutually convenient to all the parties
and the CSED. (H story: Sec. 17-4-105, 40-5-202, 40-5-262, 40-
5-272, 40-5-273, 40-5-405, 40-5-713, 40-5-825 and 40-5-906, MCA
IMP, Sec. 17-4-105, 40-5-157, 40-5-202, 40-5-208, 40-5-226, 40-
5-233, 40-5-261, 40-5-271, 40-5-273, 40-5-414, 40-5-431, 40-5-
703, 40-5-710, 40-5-821, 40-5-822, 40-5-823, 40-5-824 and 40-5-
906, MCA; NEW 2000 MAR p. 3547, Eff. 12/22/00.)

Rul e 20 reserved
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37.62.921 MOTI ONS (1) Prior to entry of an order
resolving a contested case notice, a party may seek relief in
that case by neans of an appropriate notion. Appropriate
notions may include notions to dismss, notions for summary
j udgnent, notions for continuance and sim |l ar other notions.

(2) Mdtions shall state:

(a) the relief sought by the party;

(b) the grounds and authority supporting the notion; and

(c) any prejudice which could result if the notion is not
gr ant ed.

(3) Al notions which assert factual matters not of record
must be acconpanied by affidavits or exhibits which show the
facts that are the grounds for the proposed relief. The failure
to provide affidavits or exhibits shall be deemed an adm ssion
that the asserted facts do not exist.

(4) Each notion must also be acconpanied by a brief or
menor andum of |aw showng the noving party's entitlenment to
relief.

(5) Upon receipt of a filed notion the ALJ will set a
schedul e for the other parties to file responses to the notion
and to file answer or reply briefs or nenoranduns of | aw.

(6) The failure of a party to file a brief or nmenorandum
of |l aw may subject the notion to summary ruling, and failure of
a noving party to file a brief in support of the notion nay be
treated as an admission the notion is wthout nerit. The
failure to file an answer brief may be treated as an adm ssion
the notion is well taken and should be granted. The filing of
a reply brief by the noving party is optional.

(7) If the noving party wants the ALJ to take immedi ate
action on a notion, the notion should state that opposing
parti es have been contacted and have no objection to the notion;
t he novi ng party shoul d advise the OALJ of the contact and non-
objection when filing the notion, so the notion can be
i medi ately brought to the attention of the ALJ. Al
uncontested notions shoul d be acconpanied by a proposed order
with sufficient copies for the OALJ to mail to all other
parties. |If another party objects to the notion or if there is
no i ndi cati on whet her another party objects, the notion will be
deci ded as provided in (5), (6) and (8).

(8) Unless the ALJ determ nes that oral argunment woul d be
beneficial to determ nation of the notion, oral argunments wll
not be permtted. Motions will be decided on the briefs and
ot her papers submtted in support of the notion. Mtions wll
be deened submtted at the tinme set for filing the final brief.

(9) If the ALJ does not render a decision with regard to
the notion before entering an order resol ving the contested case
notice, the notion shall be deened deni ed.
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(10) Nothing in this rule shall be construed to preclude
the oral presentation of notions or objections related to
evi dence, notions for summary judgnment or other matters arising
at the hearing. (H story: Sec. 17-4-105, 40-5-202, 40-5-262,
40-5-272, 40-5-273, 40-5-405, 40-5-713, 40-5-825 and 40-5-906,
MCA; | MP, Sec. 17-4-105, 40-5-157, 40-5-202, 40-5-208, 40-5-226,
40- 5- 233, 40-5-261, 40-5-271, 40-5-273, 40-5-414, 40-5-431, 40-
5-703, 40-5-710, 40-5-821, 40-5-822, 40-5-823, 40-5-824 and 40-
5-906, MCA; NEW 2000 MAR p. 3547, Eff. 12/22/00.)

Rul e 22 reserved
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37.62.923 EXTENSI ONS OF Tl ME AND CONTI NUANCES

(1) Because CSED contested cases nust proceed on an
expedited basis, requests for extensions of tinme and
conti nuances are di sfavored and shall not be routinely granted.
Extensions of tine and continuances will be granted only upon a
showing of extraordinary circunstances beyond the party's
control which will cause substantial prejudice to the party if
t he extension or continuance is not granted.

(2) A request for an extension of tinme may be filed with
the QALJ at any tinme prior to the day an activity or tinme frane
is set by order, rule or statute for conpletion. The request
shal | cont ai n:

(a) a statenent of the reason for the extension of tine;

(b) a statenment show ng extraordinary circunstances beyond
the party's control which will cause substantial prejudice to
the party if the extension or continuance is not granted; and

(c) a statenent indicating the positions of every other
party regarding the request for an extension of tinmne.

(3) Uncontested requests for extensions of time or
conti nuances which include the above statenents may be granted
by the QALJ. If the request is contested for any reason the
request will be submtted to the ALJ for determination as if the
request were a notion under ARM 37.62.919. |If the ALJ does not
render a decision on the request by the day the activity or tine
frame is due to be conpleted, the request shall be deened
deni ed.

(4) Al uncontested requests for extensions of tinme or
conti nuances nust be acconpanied by an appropriate proposed
order with sufficient copies for the OALJ to mail to al
parties.

(5) An order for extension of tinme to file papers, briefs
and other materials will include a provision for extending the
time for other parties to file and serve opposing briefs and
reply briefs and other responding materials. (History: Sec.
17-4-105, 40-5-202, 40-5-262, 40-5-272, 40-5-273, 40-5-405, 40-
5-713, 40-5-825 and 40-5-906, MCA; 1 MP, Sec. 17-4-105, 40-5-157,
40-5-202, 40-5-208, 40-5-226, 40-5-233, 40-5-261, 40-5-271, 40-
5-273, 40-5-414, 40-5-431, 40-5-703, 40-5-710, 40-5-821, 40-5-
822, 40-5-823, 40-5-824 and 40-5-906, MCA; NEW 2000 MAR p.
3547, Eff. 12/22/00.)

Rul e 24 reserved
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37.62.925 AMENDMENTS (1) A contested case notice may be
anended by the CSED at any tine before an order is issued
resolving the notice. Except when the notice is anended during
heari ng, the anended notice shall be served on all parties in
accordance with ARM 37.62. 917.

(a) Except as provided in (1)(c), a party who has
responded to the contested case notice as provided in ARM
37.62.909 does not need to respond to or request a hearing on
t he amended noti ce.

(b) If a party did not respond to the original notice as
provided in ARM 37.62.909, the party may respond to the anended
notice within the tine frames provided in the anmended noti ce.

(c) If a party did respond to the original notice and the
party's request for hearing was deni ed for any reason, the party
may respond to the anmended notice as provided in ARM 37.62. 909
and request a new hearing with regard to the issues clainmed in
t he anmended noti ce.

(d) The response tine shall be the sane nunber of days as
allowed by statute or rule for requesting a hearing on the
original notice. The tinme for responding to an anended notice
begins on the day after the anmended notice is served.

(2) During a hearing a party may seek to offer evidence
relating to new i ssues not raised in the contested case notice
or in the party's response to the notice. Wth the express or
inplied consent of the parties, the contested case notice or
response may be deened anended to conformto evidence which is
relevant and material to issues within the scope of the CSED s
authority.
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(3) If aparty objects to evidence offered at a hearing on
grounds that the evidence is not wwthin the i ssues raised by the
contested case notice or the response to the notice, the ALJ may
all ow the notice or response to be anmended upon a show ng t hat
the evidence is relevant and material to issues within the scope
of the CSED s authority. If the anmendnent causes a surprise
el enent to be introduced during a hearing, the ALJ nay recess or
adjourn the hearing to enable the objecting party to neet,
refute, or rebut such evidence and may al so order the exchange
of additional relevant information or exhibits. The heari ng
record shall renmain open and the ALJ shall set a specific tine
and date for the hearing to be reconvened. When a hearing is
reconvened, it will be for the Iimted purpose of allow ng the
objecting party to neet, refute or rebut the evidence submtted
by surprise in the prior hearing. This renedy nay be had in
addition to, or in conjunction with, any other renedy provided
by these rules. (H story: Sec. 17-4-105, 40-5-202, 40-5-262,
40-5-272, 40-5-273, 40-5-405, 40-5-713, 40-5-825 and 40-5-906,
MCA; | MP, Sec. 17-4-105, 40-5-157, 40-5-202, 40-5-208, 40-5-226,
40- 5- 233, 40-5-261, 40-5-271, 40-5-273, 40-5-414, 40-5-431, 40-
5-703, 40-5-710, 40-5-821, 40-5-822, 40-5-823, 40-5-824 and 40-
5-906, MCA; NEW 2000 MAR p. 3547, Eff. 12/22/00.)

Rul e 26 reserved
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37.62.927 EVI DENCE (1) The evidence received and
considered in CSED contested cases shall conformto the common
law, the statutory rules of evidence and the provisions of 2-4-
612, MCA

(2) A presiding ALJ may receive any evidence offered by a
party without ruling on its admissibility at the time it is
offered. After the matter is submtted for decision, the ALJ
will then <consider and determne the admssibility and
sufficiency of the wevidence, giving due regard to its
materiality, relevance, and trustworthiness. Evi dence may be
excl uded even t hough no objection was rai sed at hearing. |If the
ALJ takes evidence wunder advisenent and rules on its
adm ssibility later, a party nmay object to the inclusion or
exclusion of evidence under this rule by filing a notion to
review the proposed order as provided for in ARM 37.62. 951.

(3) This rule shall not be construed to prevent the ALJ
from limting cunulative, irrelevant or other inadm ssible
testinmony or evidence during the hearing. (Hi story: Sec. 17-4-
105, 40-5-202, 40-5-262, 40-5-272, 40-5-273, 40-5-405, 40-5-713,
40- 5- 825 and 40-5-906, MCA; | MP, Sec. 17-4-105, 40-5-157, 40-5-
202, 40-5-208, 40-5-226, 40-5-233, 40-5-261, 40-5-271, 40-5-273,
40-5-414, 40-5-431, 40-5-703, 40-5-710, 40-5-821, 40-5-822, 40-
5-823, 40-5-824 and 40-5-906, MCA; NEW 2000 MAR p. 3547, Eff.
12/ 22/ 00.)

Rul e 28 reserved
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37.62.929 OFFIC AL NOTICE (1) O ficial notice may be
t aken of:

(a) federal law, including the constitution of the United
St at es, congressional acts, resolutions, records, journals, and
commttee reports, the decisions of federal <courts and
adm ni strative agenci es, executive orders and procl amati ons, and
all rules, orders and notices published in the federal register;

(b) state law, including the constitution, acts of the
| egi sl ature, resolutions, records, journals and comittee
reports, decisions of the adm nistrative agencies of the state
of Montana, executive orders and proclamations by the governor,
and all rules, orders and notices published in the Montana
adm ni strative register;

(c) depart nment and CSED organization, i ncl udi ng
adm ni stration, officers, personnel, official publications and
official acts of the departnment and the CSED

(d) any fact that could be judicially noticed in the
district courts including generally recognized technical and
scientific facts obtained fromtreati ses of | earned schol ars and
publ i c docunents to the extent all owed by the rul es of evidence;

(e) the records of other CSED proceedi ngs;

(g) codes, regulations, standards, action transmttals,
policy interpretation questions and information transmttals
i ssued or adopted by a federal agency pursuant to Title |V-D of
the Social Security Act;

(h) witten CSED policy directives;

(i) the CSED policy and procedures nmanual ;

(j) records, reports, statenents, and data conpilations in
any formof a clerk of court, public office or state agency of
this or any other state or federal agency which are part of the
regularly conducted activities of that clerk of court, public
of fice or state agency;

(k) paynment histories originated by the CSED or obtai ned
fromclerks of court, the child support agencies of other states
or other public records sources, and CSED- prepared abstracts of
t hose histories including conputerized data conpilations; and

(1) child support guidelines worksheets and simlar
docunents, conpleted CSED case related forns, and other papers
within the scope of the CSED s technical know edge as a body of
experts and within the scope of its duties, responsibilities and
jurisdiction.
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(2) Oficially noticed law my be admtted during a
heari ng without the necessity of foundation testinony or fornmal
proof of the existence of the law Oficially noticed facts,
if relevant to a determnation of the matter at issue, nay be
admtted as evidence wthout the necessity of foundation
testi nony. A party is entitled upon tinely request to an
opportunity to rebut any facts officially noticed or to contest
the application of an officially noticed | aw before the matter
is resolved by a final decision or order of the ALJ. | f
official notice is taken during a hearing w thout prior notice,
the request for opportunity to rebut or contest nmust be
presented during that hearing. |If official notice of facts or
law is taken in a proposed witten hearing decision and order
W thout prior nention during the hearing or otherw se, the
request for an opportunity to rebut or contest nust be nade
within 20 days after the proposed decision is first issued as
provided for in ARM 37.62.951. (H story: Sec. 17-4-105, 40-5-
202, 40-5-262, 40-5-272, 40-5-273, 40-5-405, 40-5-713, 40-5-825
and 40-5-906, MCA; | MP, Sec. 17-4-105, 40-5-157, 40-5-202, 40-5-
208, 40-5-226, 40-5-233, 40-5-261, 40-5-271, 40-5-273, 40-5-414,
40- 5-431, 40-5-703, 40-5-710, 40-5-821, 40-5-822, 40-5-823, 40-
5-824 and 40-5-906, MCA; NEW 2000 MAR p. 3547, Eff. 12/22/00.)

Rul e 30 reserved
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37.62.931 PRESUMPTI ONS (1) The ALJ may apply the
foll ow ng presunptions when consistent with all surrounding
facts and circunstances:

(a) the presunptions both concl usive and rebuttable which
are set forth in Title 26, chapter 1, part 6, MCA and 40-5-234,
40- 6- 105 and 40-6-201, MCA and any ot her presunption created by
I aw;

(b) that mail or other comrunications properly addressed
and transmtted to the post office or other commn carrier with
all postage, tolls or charges properly prepaid, is or has been
delivered to the addressee or consignee in the ordinary course
of business; and

(c) that a person who receives or received public
assistance is eligible or was eligible for such assistance.
(History: Sec. 17-4-105, 40-5-202, 40-5-262, 40-5-272, 40-5-
273, 40-5-405, 40-5-713, 40-5-825 and 40-5-906, MCA; |1 MP, Sec.
17-4-105, 40-5-157, 40-5-202, 40-5-208, 40-5-226, 40-5-233, 40-
5-261, 40-5-271, 40-5-273, 40-5-414, 40-5-431, 40-5-703, 40-5-
710, 40-5-821, 40-5-822, 40-5-823, 40-5-824 and 40-5-906, MCA
NEW 2000 MAR p. 3547, Eff. 12/22/00.)

Rul e 32 reserved
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37.62.933 | NVESTI GATI VE SUBPCENA (1) The CSED may issue
an investigative subpoena whenever the CSED has a right or duty
to investigate any matter relating to the location of an
obl i gor, the establishnment of paternity and support orders, and
the enforcenent or nodification of a support order. A contested
case as defined in ARM 37.62. 303 need not be initiated before an
i nvestigative subpoena is issued.

(2) The investigative subpoena is used to obtain
information leading to the determnation of an obligor or
obl i gee' s:

(a) prior and current residential and nmailing addresses;

(b) social security nunber;

(c) past and present enploynent and dates of enpl oynent;

and

(d) real or personal property, including but not limted
to, wages, sal aries, earnings, tips, bonuses, profits, draws and
advances against earnings, severance pay, trust incone,
pensi ons, workers conpensation benefits, unenploynment benefits,
comm ssions, disability paynents, distributions fromretirenent
pl ans, alinony or spousal maintenance, contract proceeds, rents
received, interest earned, royalties, dividends, accounts as
defined by 40-5-924, MCA |oan applications nade, and any ot her
simlar information, regardless of source, related to the
obligor's or obligee's assets and liabilities as nmay be
contained in the records and files of the subpoenaed person or
entity.

(3) The investigative subpoena may be directed to, but not
l[imted to, public utility conpanies, financial institutions as
defined by 40-5-904, MCA, accountants and bookkeepers, cable
tel evi si on providers, unions, and payors as defined by 40-5-403,
MCA.

(4) Inadditionto (3), when a person with a support order
requests the CSED to review that order for a possible
nodi fication, the CSED may direct an investigative subpoena to
a parent for the purpose of determning during the review
process whet her there is a sufficient change of circunstances to
warrant comrencenent of formal nodification proceedi ngs.

(5) The investigative subpoena shall order the subpoenaed
person or representative of the subpoenaed entity to appear
before the CSED at a set time and produce the requested
information and, if necessary, to permt the pertinent parts of
the record and files to be inspected and copi ed. By nut ual
agreenent between the CSED and t he subpoenaed person or entity,
the tinme, place and nethod for production of the informati on may
be nodi fi ed.
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(6) The CSED shall issue an investigative subpoena only
when the person who is the subject of the investigation fails to
voluntarily provide the information and the information is
ot herwi se unavailable to the CSED t hrough | ess intrusive neans.

(7) If the person or entity to whom an investigative
subpoena is directed objects to the subpoena before the tinme
specified for conmpliance with the subpoena, that person or
entity may contact the QALJ in witing concerning the objection.
The OALJ will refer the matter to an ALJ for resolution. After
providing the parties with an opportunity to present argunent,
the ALJ may, in witing or at a hearing:

(a) sustain the subpoena;

(b) quash or nodify the subpoena if it is unreasonable, or
undul y bur densone; or

(c) i npose additional conditions as may be just and
reasonabl e.

(8) Investigative subpoenas issued under this rule may be
enforced as provided by 2-4-102(2) and 40-5-226(13), MCA
(Hi story: Sec. 17-4-105, 40-5-202, 40-5-262, 40-5-272, 40-5-
273, 40-5-405, 40-5-713, 40-5-825 and 40-5-906, MCA; |M°, Sec.
17-4-105, 40-5-157, 40-5-202, 40-5-208, 40-5-226, 40-5-233, 40-
5-261, 40-5-271, 40-5-273, 40-5-414, 40-5-431, 40-5-703, 40-5-
710, 40-5-821, 40-5-822, 40-5-823, 40-5-824 and 40-5-906, MCA
NEW 2000 MAR p. 3547, Eff. 12/22/00.)

Rul e 34 reserved
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37.62.935 HEARI NG SUBPOENA AND SUBPOENA DUCES TECUM

(1) A hearing subpoena is issued in a contested case and
directs a person to appear at a particular tinme and place to
testify as a witness. A subpoena duces tecum may al so require
the person to produce any records, books, docunents, or other
mat eri al s under the person's control which nmay be relevant to
facts at issue in the pending case.

(2) Any party to a contested case may request a hearing
subpoena or subpoena duces tecum Except as provided in (7),
a request for a subpoena nust be nade in witing to the QALJ.
Such a request nust be nmade within the tinme set by the ARM
37.62.919 schedul i ng order.

(3) A request for a subpoena nust be acconpanied by an
affidavit which includes:

(a) the nanme and address of the witness or the person or
entity having control over the material to be subpoenaed;

(b) a brief statenent as to why the testinony of the
Wi tness or production of the subpoenaed material is reasonabl e,
necessary and relevant to an issue of fact; and

(c) if the request is for a subpoena duces tecum the
affidavit nust al so include:

(i) a short, plain statenment identifying or specifying the
i nformati on requested by the subpoena; and

(i) a statenent as to why the information cannot be
reasonabl y obtained by other |ess intrusive neans.

(4) A request for subpoena under this rule that is not
tinmely or not acconpanied by a supporting affidavit shall be
deni ed by the OALJ.

(5) Upon receipt of a request neeting the requirenents of
this rule, the OALJ shall issue the subpoena and deliver it to
the requesting party. The requesting party is responsible for
having the subpoena served on the witness or the person or
entity having control of the subpoenaed material. The
requesting party is also responsible for the costs of service,
the costs of witness fees and mleage if requested by the
wi tness, and the costs of preparing, copying and transmtting
docunentary materials. The nethod of service of subpoenas and
the provisions for witness fees and m | eage shall be the sane as
required in district court civil actions.
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(6) If the person to whom a subpoena is directed objects
to the subpoena before the tinme specified for conpliance with
the subpoena, that person may contact the QALJ in witing
concerning the objection. The QALJ will refer the matter to the
presiding ALJ. After providing the parties with an opportunity
to present argunent, the ALJ may:

(a) sustain the subpoena;

(b) quash or nodify the subpoena if it is unreasonable or
requires evidence not relevant or material to any matter in
i ssue; or

(c) i npose additional conditions as may be just and
reasonabl e.

(7) Subpoenas issued under this rule my be enforced as
provi ded by 2-4-102(2) and 40-5-226(13), MCA

(8) An order denying, quashing or nodifying a subpoena is
not a final agency decision for purposes of the judicial review
but may be considered as part of the judicial review of the
final decision and order in the contested case.

(9) Except for the enforcement provisions of (7), this
rul e does not apply to genetic testing subpoenas issued under
40-5-233, MCA. (History: Sec. 17-4-105, 40-5-202, 40-5-262,
40-5-272, 40-5-273, 40-5-405, 40-5-713, 40-5-825 and 40-5-906,
MCA; | MP, Sec. 17-4-105, 40-5-157, 40-5-202, 40-5-208, 40-5-226,
40- 5- 233, 40-5-261, 40-5-271, 40-5-273, 40-5-414, 40-5-431, 40-
5-703, 40-5-710, 40-5-821, 40-5-822, 40-5-823, 40-5-824 and 40-
5-906, MCA; NEW 2000 MAR p. 3547, Eff. 12/22/00.)

Rul e 36 reserved
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37.62.937 OTHER DI SCOVERY (1) In addition to subpoenas,
ot her methods of discovery shall be available to the parties
prior to a contested case hearing. Di scovery other than by
subpoena is referred to in this rule as "other discovery"”
Parties may obtain other discovery by one or nore of the
fol | ow ng net hods:

(a) depositions upon oral examnation or witten
guesti ons;

(b) interrogatories;

(c) request for production of docunents and other witten
mat eri al s; and

(d) request for adm ssions.

(2) Because CSED contested case proceedings are heard on
an expedited basis, other discovery nay unreasonably delay the
hearing. For this reason other discovery nay not be had except
upon request. A request for other discovery nust be nmade
according to and wthin the tine set by the ARM 37.62.919
scheduling order. \When other discovery is requested, the OALJ
wll convene a discovery conference by telephone with all
parties. At the conference the QCALJ will establish dates for
the accelerated conpletion of each phase of other discovery.
Time tables for other discovery set out in the Mntana Rul es of
G vil Procedure may be substantially shortened.

(a) If a party objects to the schedul e or scope of other
di scovery, the QALJ wll refer the matter to an ALJ for
resolution of the dispute and, if appropriate, the setting of a
revi sed di scovery schedule. The party seeking di scovery has the
burden of showing that the discovery is needed for the proper
presentation of the party's case. The ALJ may order such ot her
di scovery as is deened appropriate or nay deny the request for
ot her discovery.

(3) Wthout need for other discovery or subpoena, specific
identifiable CSED records that are relevant to a disputed
mat eri al fact, upon request and paynent of any necessary copyi ng
fees, nmay be nade available to a party unless the requested
records are expressly exenpt or protected from disclosure by
state or federal |aw
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(4) When other discovery or subpoenas cannot be
effectively conpleted prior to a hearing because of shortened
time tables or limtations on the scope of discovery, and the
i nconpl et eness causes a surprise elenment to be i ntroduced during
a hearing, the ALJ may order the exchange of additional rel evant
information or exhibits. The hearing record shall remain open
until the tinme set for the exchange has passed; the ALJ may
order the hearing to be reconvened within 10 days after the
record is closed. Wen a hearing is reconvened, it will be for
the limted purpose of taking further testinony, or to cross-
examine with regard to the exchanged information or exhibits.
This remedy may be had in addition to, or in conjunction wth,
any ot her renedy provided by these rules.

(5) When necessary to protect records that are
confidential or exenpt fromdisclosure by state or federal |aw,
or to protect a party or person fromundue annoyance, excessive
enbarrassnment, oppression or undue burden or expense, upon
notion by a party or by the person from whom ot her discovery is
sought, the presiding ALJ may make any order including one or
nore of the follow ng:

(a) that other discovery not be had;

(b) that the other discovery may be had only on specified
terns and conditions;

(c) that other discovery be had only if the discovery is
by a nethod other than that selected by the party seeking
di scovery;

(d) that certain matters should not be inquired into, or
that the scope of other discovery belimted to certain matters;
and

(e) that other discovery be conducted with no one present
except persons designated by the ALJ.

(6) The product of other discovery or subpoena shall not
be routinely filed with the CALJ. A party who nakes a notion
referring to or supported by the product of other discovery or
subpoena nust support the notion by copies or abstracts of the
di scovery relied upon. A party who seeks to introduce the
product of discovery or subpoena as a part of the record nust
identify such docunents in the witness and exhibit [ist provided
for in ARM 37.62.939. The use of depositions at hearing or in
lieu of testinony by a witness shall be governed by the Mntana
Rul es of Civil Procedure. Were consideration of only a portion
of a deposition is necessary the ALJ may order the preparation
of excerpts to avoid a bulky record or consideration of
irrelevant or prejudicial matter.
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(7) The party requesting other discovery is responsible
for preparing and maki ng all arrangenments for the conduct of the
requested di scovery. The requesting party is also responsible
for the costs of serving the discovery on other parties,
deposition costs, the preparation of transcripts of depositions,
and the costs of preparing, copying and transnmitting di scovered
mat eri al s.

(8) If a party or other person fails or refuses, wthout
good reason, to be sworn or to answer or respond to a discovery
request or subpoena, the ALJ, after directly ordering the party
or person to obey the discovery request, nay enter an
appropriate order that:

(a) deens that the facts are established in accordance
with the claim of the party seeking to establish such facts
t hrough the di scovery process;

(b) refuses to allow the disobedient party to support or
oppose designated clains or defenses, or prohibits that party
fromintroduci ng designated matters in evidence;

(c) invokes the enforcenent provisions of 2-4-104(1) and
40-5-226(13), MCA; or

(d) assesses sanctions under 40-5-226(14), MCA. (H story:
Sec. 17-4-105, 40-5-202, 40-5-262, 40-5-272, 40-5-273, 40-5-405,
40-5-713, 40-5-825 and 40-5-906, MCA, |MP, Sec. 17-4-105, 40-5-
157, 40-5-202, 40-5-208, 40-5-226, 40-5-233, 40-5-261, 40-5-271
40-5-273, 40-5-414, 40-5-431, 40-5-703, 40-5-710, 40-5-821, 40-
5-822, 40-5-823, 40-5-824 and 40-5-906, MCA; NEW 2000 MAR p
3547, Eff. 12/22/00.)

Rul e 38 reserved
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37.62.939 WTNESS AND EXHI BIT LIST AND EXCHANGE OF
EXHBITS (1) A party nust prepare and file with the QALJ a
w t ness and exhibit [ist when the party intends to present, use,
or refer to at hearing:

(a) the testinony of any witness other than the party; or

(b) any exhibit or other docunentary evidence.

(2) The witness and exhibit |ist nust include:

(a) for each witness, including the party if the party
intends to testify, the nane, address and tel ephone nunber at
whi ch the witness can be reached for the hearing;

(b) a brief summary of the testinony to be given by each
non-party wtness;

(c) a listing of each exhibit separately identified by
nunber or al phabet letter; and

(d) attached to the list, the original copy of each

exhibit identified in the witness and exhibit Ilist. If an
original copy is not reasonably avail able, a clear photocopy of
the original my be substituted for the original. Each attached
exhi bit nust be nunbered consistent with the list and, in

addi tion, each exhibit must include sonme marking to identify the
party offering the exhibit.

(3) Wthin the tine set by the ARM 37.62.919 scheduling
order the witness and exhibit list with attachnments nust be
filed with the CALJ. Wthin the sanme tinme the party mnmust al so
serve copies of the list and copies of the attached exhibits on
all parties as provided by ARM 37.62.917. If a witness is to
give testinony with regard to a particular exhibit, the party
shoul d deliver a copy of that exhibit to the witness within this
sanme tinme.

(4) If aparty fails without good reason to file a wi tness
and exhibit list or fails to serve a copy of the |list on another
party as provided in this rule, the ALJ may prevent the w tness
from testifying at the hearing or may exclude the exhibit as
evi dence. Upon a show ng of good reason, the ALJ may allow a
|ate witness or exhibit. |If a party objects to the late entry,
the ALJ may, upon notion by the party, delay the hearing or
final decision and order and reconvene the hearing at a |ater
date to allow the noving party to adequately cross-exam ne or
rebut the late witness's testinony or |late exhibit. (Hi story:
Sec. 17-4-105, 40-5-202, 40-5-262, 40-5-272, 40-5-273, 40-5-405,
40-5-713, 40-5-825 and 40-5-906, MCA, |MP, Sec. 17-4-105, 40-5-
157, 40-5-202, 40-5-208, 40-5-226, 40-5-233, 40-5-261, 40-5-271
40-5-273, 40-5-414, 40-5-431, 40-5-703, 40-5-710, 40-5-821, 40-
5-822, 40-5-823, 40-5-824 and 40-5-906, MCA; NEW 2000 MAR p
3547, Eff. 12/22/00.)

Rul e 40 reserved
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37.62.941 PREHEARI NG STATUS CONFERENCE (D) After a
hearing is opened on the record and inmediately preceding the
presentation of evidence, the presiding ALJ shall conduct, on
the record, a case status conference. The purpose of the
conference is to:

(a) identify those facts which the parties agree to be
true and which will require no proof during the hearing;

(b) identify those hearing exhibits which the parties
agree may be entered w thout objection;

(c) identify the contentions of the parties;

(d) identify and clarify those issues of fact or |aw,
i ncl udi ng possi bl e defenses, that remain to be determ ned by the
ALJ during the hearing;

(e) identify any unusual |egal or evidentiary issues;

(f) identify and exclude any matter raised by a party that
is outside the scope of the hearing or which the ALJ has no
authority to determ ne; and

(g) address such other matters as will pronote the orderly
and pronpt conduct of the hearing.

(2) Based on the information identified in (1) the ALJ
shall issue an order directing the course of the hearing as
specified in ARM 37. 62. 945.

(3) If the status conference denonstrates that there are
no facts at issue, the ALJ may convert the status conference to
a proceeding for summary disposition of the case. (Hi story:
Sec. 17-4-105, 40-5-202, 40-5-262, 40-5-272, 40-5-273, 40-5-405,
40-5-713, 40-5-825 and 40-5-906, MCA, | MP, Sec. 17-4-105, 40-5-
157, 40-5-202, 40-5-208, 40-5-226, 40-5-233, 40-5-261, 40-5-271
40-5-273, 40-5-414, 40-5-431, 40-5-703, 40-5-710, 40-5-821, 40-
5-822, 40-5-823, 40-5-824 and 40-5-906, MCA; NEW 2000 MAR p
3547, Eff. 12/22/00.)

Rul e 42 reserved
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37.62.943 BURDEN OF PROOF AND STANDARD OF PROOF (1) In
all hearings conducted under this chapter, the party proposing
that a certain action be taken nust prove the facts at issue by
a preponderance of the evidence unless the substantive |aw
provides a different burden or standard. A party asserting an
affirmati ve defense has the burden of proving the existence of
the defense. (History: Sec. 17-4-105, 40-5-202, 40-5-262, 40-
5-272, 40-5-273, 40-5-405, 40-5-713, 40-5-825 and 40-5-906, MCA
IMP, Sec. 17-4-105, 40-5-157, 40-5-202, 40-5-208, 40-5-226, 40-
5-233, 40-5-261, 40-5-271, 40-5-273, 40-5-414, 40-5-431, 40-5-
703, 40-5-710, 40-5-821, 40-5-822, 40-5-823, 40-5-824 and 40-5-
906, MCA; NEW 2000 MAR p. 3547, Eff. 12/22/00.)

Rul e 44 reserved

NEXT PAGE | S 37-13775
ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 00 37-13773



CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 945

37.62.945 PROCEDURE AT HEARING (1) The presiding ALJ
shall direct the order of presentation of evidence and cross-
exam nation and shall limt the scope of the hearing in
conformty with the prehearing status conference.

(2) The ALJ may enter appropriate oral orders during the
hearing to control the conduct of wtnesses, the parties or
their attorneys, including conduct which is disruptive or
constitutes contenpt of the ALJ or the admi nistrative hearing
process.

(3) The hearing nay be continued with recesses as
determ ned by the presiding ALJ.

(4) Wth the exception of matters I|imted by the
prehearing status conference or excluded under ARM37.62.937, to
the extent necessary for full disclosure of relevant facts and
issues, the presiding ALJ shall afford all parties the
opportunity to respond, present evidence and argunent, conduct
cross-exam nation, and submt rebuttal evidence. Evidence that
is inconpetent, irrelevant, inmmaterial, or unduly repetitious
may be excl uded.

(5) Evi dence may be presented through exhibits and
testinmony of the parties or other witnesses. Testinony may be
given in narrative fashion by wtnesses or by question and
answer . Al oral testinony nust be under oath or by
affirmation. The presiding ALJ may exclude w tnesses fromthe
hearing so that they cannot hear the testinony of other
Wi t nesses.

(a) Under the provisions of ARM 37.62.949, officially
noticed facts and law nay be adnmissible wthout requiring
foundati on testinony.

(6) Wien there are nmultiple parties in the case, after the
opportunity provided for under (4), at the ALJ's discretion a
party nmay be excused and allowed to withdraw from any remnai ni ng
part of the hearing which is not specific to that party.

(7) During the course of the hearing the ALJ nay:

(a) question the parties and their witnesses to elicit
full disclosure of all pertinent facts; and

(b) inquire into any circunstance or other matter the ALJ
may find pertinent and rel evant.

(8 Only evidence that is offered and received during the
hearing or submtted followi ng the hearing with the perm ssion
of the presiding ALJ may be considered in rendering a deci sion.
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(9) At the conclusion of a hearing, the presiding ALJ may
| eave the record open and nmay order or permt subm ssion of
addi ti onal evidence or post hearing briefs. The ALJ shall set
a schedule for the exchange of such additional evidence or

bri efs. The record is considered closed either at the
conclusion of the hearing or, if ordered or permtted, upon the
due date for the subm ssion of the materi als. Evi dence and

other materials submtted after the due date or wthout
permssion of the presiding ALJ may be returned to the
submtting party and may not be considered by the ALJ when
deci di ng the case.

(10) The ALJ shall cause the hearing to be recorded on
audi o tape at the CSED s expense. The CSED is not required to
prepare a transcript at its own expense. Any interested person,
at the person's expense, may request a typed transcription of
the tape recording or may cause additional audio, video or
stenographic recordings to be nade during the hearing if the
maki ng of additional recordings does not cause distraction or
di srupti on.

(11) CSED hearings are open to public observation, except
for the parts that the presiding ALJ declares to be closed
pursuant to a provision of l|aw authorizing closure. |If the
hearing is conducted by tel ephone, the availability of public
observation is satisfied by allowing interested persons to
observe and listen to the hearing at the |ocation of any one of
the participants or to listen to or inspect the audio tape
record or to inspect any transcript obtained by the CSED
(History: Sec. 17-4-105, 40-5-202, 40-5-262, 40-5-272, 40-5-
273, 40-5-405, 40-5-713, 40-5-825 and 40-5-906, MCA, | MP, Sec.
17-4-105, 40-5-157, 40-5-202, 40-5-208, 40-5-226, 40-5-233, 40-
5-261, 40-5-271, 40-5-273, 40-5-414, 40-5-431, 40-5-703, 40-5-
710, 40-5-821, 40-5-822, 40-5-823, 40-5-824 and 40-5-906, MCA
NEW 2000 MAR p. 3547, Eff. 12/22/00.)

Rul e 46 reserved
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37.62.947 | NTERPRETERS (1) Wenever a party or a wtness
is unable to understand or speak the English | anguage, and the
presiding ALJ determnes that this inability my inpair the
substantial rights of any party to a fair hearing, the ALJ may
adj ourn the hearing and appoint ex parte an interpreter at the
CSED s expense. The hearing will be reconvened after an
interpreter is obtained.

(2) Every person appointed as an interpreter under this
rule, before entering upon his or her duties, shall take an oath
or affirmation to give a true verbatimtranslation

(3) Interpreters are subject to the rules of evidence
relating to their qualifications as experts.

(4) No interpreter shall be appointed who has a personal
interest in any matter at issue, or who is related to any party,
or who has a personal or business relationship with any party.

(5) In addition to and not in substitution for an
interpreter appointed by the ALJ, a person who is a party or
W tness nay appear in any contested proceeding with the person's
own interpreter at the person's expense. If the person's
interpreter is to nake translations on the record, (2) and (3)
of this rule shall apply to the interpreter. The interpreter
may be a relative of or may have a personal relationship with
the party or w tness, however, the relationship shall be noted
in the record of the case.

(6) Interpreters for the hearing inpaired shall be
appointed as provided in 49-4-501 through 49-4-511, MCA
(History: Sec. 17-4-105, 40-5-202, 40-5-262, 40-5-272, 40-5-
273, 40-5-405, 40-5-713, 40-5-825 and 40-5-906, MCA; | MP, Sec.
17-4-105, 40-5-157, 40-5-202, 40-5-208, 40-5-226, 40-5-233, 40-
5-261, 40-5-271, 40-5-273, 40-5-414, 40-5-431, 40-5-703, 40-5-
710, 40-5-821, 40-5-822, 40-5-823, 40-5-824 and 40-5-906, MCA
NEW 2000 MAR p. 3547, Eff. 12/22/00.)

Rul e 48 reserved
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37.62.949 PROPOSED DECI SI ON, FI NAL DECI SI ON AND ORDER

(1) Following the close of hearing and the receipt of
post - hearing briefs and other evidence ordered by the ALJ, the
presiding ALJ shall prepare a proposed decision and order.
Copi es of the proposed decision and order shall be served on
each party as provided in ARM 37.62.917. A proposed deci sion
and order is interimin effect and does not becone a final CSED
deci sion and order except as provided in (2) of this rule and by
ARM 37. 62. 951(6).

(2) The parties shall have 20 days follow ng service of
t he proposed deci sion and order to reviewthe order. At the end
of the 20 days, the presiding ALJ may enact the proposed
deci sion and order as a final CSED order unless a party, within
the 20 day review period, files a notion to review the proposed
order as provided by ARM 37.62.951. A decision and order that
becones final under this rule takes effect as to its ternms on
the date it is enacted. Copies of the final decision and order
shall be delivered or nmailed to each party, and to each party's
attorney if any.

(3) Proposed and final decisions and orders nust include
findings of fact, conclusions of |aw and the policy reasons for
the decision if the decision is based on an exercise of CSED
di scretion as referenced in ARM 37.62.905(1) (b).

(a) Findings of fact nust be acconpani ed by a conci se and
explicit statenent of each of the underlying facts in the record
or officially noticed that support those findings.

(b) Each conclusion of law nust be supported by cited
authority or by a reasoned expl anati on.

(c) If aparty attenpted to or did rebut the applicability
of any policy, fact or other material officially noticed under
ARM 37.62.929, the order nust include appropriate findings and
concl usi ons.

(d) If the admssibility of an exhibit or other evidence
was not ruled on during the hearing as provided by ARM
37.62.927, the order nust contain a ruling on the evidence and
state the reasons why the evidence was accepted or rejected.

(e) If aparty submtted a noti on under ARM 37. 62. 951, the
final order must include a ruling, separately stated, on each
i ssue raised, each finding of fact or ruling of |aw requested,
each policy consideration raised or contested, and any other
matter permtted by ARM 37.62.951 as a ground for revising a
proposed order. (Hi story: Sec. 17-4-105, 40-5-202, 40-5-262,
40-5-272, 40-5-273, 40-5-405, 40-5-713, 40-5-825 and 40-5-906,
MCA; | MP, Sec. 17-4-105, 40-5-157, 40-5-202, 40-5-208, 40-5-226,
40- 5- 233, 40-5-261, 40-5-271, 40-5-273, 40-5-414, 40-5-431, 40-
5-703, 40-5-710, 40-5-821, 40-5-822, 40-5-823, 40-5-824 and 40-
5-906, MCA; NEW 2000 MAR p. 3547, Eff. 12/22/00.)

Rul e 50 reserved
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37.62.951 MOTI ON TO REVI EW PROPOSED ORDER (1) Wthin 20
days after service of a proposed decision and order any party
may file a notion to review the order.

(2) A notion to review nust set out, with specificity,
one or nore of the foll owi ng grounds upon whi ch a proposed order
may be revi ewed:

(a) Through i nadvertence or m stake, the ALJ overl ooked an
i nportant fact presented at the hearing which could affect the
deci si on;

(b) The ALJ considered sone fact that is not in the
hearing record;

(c) A party requested a specific finding of fact or
concl usi on of | aw which was not nade;

(d) The ALJ failed to consider a law, a policy or other
mat eri al under ARM 37.62. 905 which the ALJ shoul d have incl uded
as a matter of course;

(e) The ALJ inappropriately applied official notice to a
fact or other material under ARM 37.62.929;

(f) When the adm ssibility of evidence was ruled upon
after a matter was submtted for decision, the ALJ inproperly
accepted or rejected the evidence;

(g) New evidence was di scovered or became accessible after
the hearing was closed and that evidence was not reasonably
avai l able at the tine of the hearing;

(h) The ALJ based the order on a m stake of fact or |aw

or

(1) There have been intervening changes in controlling
I aw.

(3) Anotion to reviewis not for the purpose of:

(a) allowing the parties to present the case under new
t heori es;

(b) presenting argunents which the ALJ has already
consi dered and rej ect ed;

(c) raising argunments which could or shoul d have been nmade
before the initial decision was rendered; or

(d) rehearing the case on the nerits.

(4) The notion nust be considered by the sanme presiding
ALJ who issued the proposed decision and order.

(5) The presiding ALJ may, upon the ALJ's own initiative
and without need for a notion, initiate a review under this
rule. The provisions of (6) then apply as if atinely notion to
revi ew had been nade by a party.
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(6) Upon receipt of atinely filed notion to review which
specifies one or nore of the grounds set out in (2), the
presiding ALJ shall afford each party an opportunity to respond
to the notion and, upon request, to present oral argunment and
submt witten briefs on the matters raised by the notion.
After considering the notion and the responses to the notion,
the ALJ may affirm the proposed decision or correct, anend or
nodify it as necessary. |If affirnmed, the proposed order shal
be enacted as a final CSED order. The enacted order takes
effect as toits ternms on the date it is enacted. |If corrected,
anended or nodified, the ALJ shall issue a revised decision and
order that is consistent with the proposed order as corrected,
anended or nodified. The revised decision and order shall be
effective as a final CSED decision and order on the day it is
signed by the ALJ. Copies of decisions and orders that becone
final under this rule shall be delivered or mailed to each
party, and to each party's attorney if any. (Hi story: Sec. 17-
4-105, 40-5-202, 40-5-262, 40-5-272, 40-5-273, 40-5-405, 40-5-
713, 40-5-825 and 40-5-906, MCA; | MP, Sec. 17-4-105, 40-5-157,
40-5-202, 40-5-208, 40-5-226, 40-5-233, 40-5-261, 40-5-271, 40-
5-273, 40-5-414, 40-5-431, 40-5-703, 40-5-710, 40-5-821, 40-5-
822, 40-5-823, 40-5-824 and 40-5-906, MCA; NEW 2000 MAR p.
3547, Eff. 12/22/00.)

Rul e 52 reserved
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37.62.953 BENCH RULINGS (1) In order to nore pronptly
deliver decisions and orders followng any hearing in a case,
particularly when the hearing does not involve conplex factual
guestions or unique questions of |law, the ALJ may, at his or her
discretion, issue a bench ruling followng the close of
testinmony and the closing argunents of the parti es.

(2) The ALJ will announce the decision or order orally to
the parties, on the record, outlining the factual and | egal
reasons for the decision. Except as provided in (3), the ALJ
will prepare and issue a witten decision or order within 20
days after the announcenent of the bench ruling.

(3) A bench ruling which is to be a final disposition in
a contested case shall be in lieu of the proposed order provided
for in ARM 37.62.949. A party may nove to review the bench
ruling and the review may be conducted as provided in ARM
37.62.951, except the tinme for filing the notion shall be within
20 days after the announcenent of the bench ruling. Wen the
time for filing a notion to review has expired and no notion is
filed or followng resolution of a notion to review, the ALJ
will prepare and issue a witten final decision and order.
(History: Sec. 17-4-105, 40-5-202, 40-5-262, 40-5-272, 40-5-
273, 40-5-405, 40-5-713, 40-5-825 and 40-5-906, MCA; | MP, Sec.
17-4-105, 40-5-157, 40-5-202, 40-5-208, 40-5-226, 40-5-233, 40-
5-261, 40-5-271, 40-5-273, 40-5-414, 40-5-431, 40-5-703, 40-5-
710, 40-5-821, 40-5-822, 40-5-823, 40-5-824 and 40-5-906, MCA
NEW 2000 MAR p. 3547, Eff. 12/22/00.)

Rul e 54 reserved
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37.62.955 HEARING RECORD (1) The contested case hearing
record shall include all the itens required by 2-4-614(1), MCA

(2) Except for parts of the file admtted as evidence
during the hearing, the CSED case file maintained by the CSED
casewor ker, including conputerized and hard copy versions, is
not a part of the hearing record. (H story: Sec. 17-4-105, 40-
5-202, 40-5-262, 40-5-272, 40-5-273, 40-5-405, 40-5-713, 40-5-
825 and 40-5-906, MCA; | MP, Sec. 17-4-105, 40-5-157, 40-5-202,
40-5-208, 40-5-226, 40-5-233, 40-5-261, 40-5-271, 40-5-273,
40-5-414, 40-5-431, 40-5-703, 40-5-710, 40-5-821, 40-5-822, 40-
5-823, 40-5-824 and 40-5-906, MCA; NEW 2000 MAR p. 3547, Eff.
12/ 22/ 00.)

Rul e 56 reserved

NEXT PAGE | S 37-13793
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 957

37.62.957 CLERI CAL ERRORS AND EFFECT OF CORRECTI ON

(1) derical m stakes, typographical errors, and errors in
mat hematical calculations in any decision or order in a
contested case arising from oversight or omssion my be
corrected by the ALJ at any tine upon the ALJ's own initiative
or upon the notion of any party and after notice to all other
parties and the opportunity for such other parties to object.

(2) The ALJ will decide a notion to correct clerica
errors based on the contents of the admnistrative hearing
record and wi thout a hearing. No new evidence will be accepted
or considered with regard to the notion

(3) Unless the ALJ orders otherw se, a corrected decision
and order relates to and is effective from the date of the
ori ginal decision or order.

(4) A notion to correct clerical errors does not:

(a) stay the effect of a final decision and order pending
determ nation of the notion; or

(b) extend the tinme for filing a petition for judicial
review of a final decision and order. (History: Sec. 17-4-105,
40-5- 202, 40-5-262, 40-5-272, 40-5-273, 40-5-405, 40-5-713, 40-
5-825 and 40-5-906, MCA; | MP, Sec. 17-4-105, 40-5-157, 40-5-202,
40-5-208, 40-5-226, 40-5-233, 40-5-261, 40-5-271, 40-5-273,
40-5-414, 40-5-431, 40-5-703, 40-5-710, 40-5-821, 40-5-822, 40-
5- 823, 40-5-824 and 40-5-906, MCA; NEW 2000 MAR p. 3547, Eff.
12/ 22/ 00.)

Rul e 58 reserved

NEXT PAGE | S 37-13795
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 959

37.62.959 | NFORMAL DI SPOSI TI ON AND CONSENT ORDERS

(1) The parties to a contested case may informally resol ve
the case, any notion concerning the case, or any issue pending
resolution in the case, by stipulation, agreed settlenent, or

consent order. Except as provided in (3), all inform
di spositions nust be in witing and nust be submtted to the
presiding ALJ for review. The ALJ wll review the matter for

conformty with applicable aw and for jurisdiction of the CSED
to enter an order or resolve the matter based on the informal
di sposition. Upon concurrence the ALJ will nake any appropriate
order based on the informal disposition including dismssing or
vacating any pendi ng heari ng.

(2) If an informal disposition is reached at the hearing
or just before, the parties nay orally comunicate the terns of
the informal disposition to the presiding ALJ. As long as the
terms of the informal disposition are stated on the record
there is no need to followthe oral communication with a witten
comuni cat i on. The ALJ may vacate the hearing and enter an
order adopting the terns of the informal disposition.

(3) Informal dispositions of any issue of fact or law in
a matter set for hearing shall be nmade according to ARM
37.62.941. (History: Sec. 17-4-105, 40-5-202, 40-5-262, 40-5-
272, 40-5-273, 40-5-405, 40-5-713, 40-5-825 and 40-5-906, MCA;
IMP, Sec. 17-4-105, 40-5-157, 40-5-202, 40-5-208, 40-5-226, 40-
5-233, 40-5-261, 40-5-271, 40-5-273, 40-5-414, 40-5-431, 40-5-
703, 40-5-710, 40-5-821, 40-5-822, 40-5-823, 40-5-824 and 40-5-
906, MCA; NEW 2000 MAR p. 3547, Eff. 12/22/00.)

Rul e 60 reserved

NEXT PAGE | S 37-13797
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 961

37.62.961 REHEARING OR NEW HEARING (1) After a fina
deci sion and order is issued, a notion or request for rehearing
or new hearing on the nerits of the contested case will not be
considered. The filing of a notion or request for rehearing or
new hearing does not extend the tinme for judicial review of the
final decision and order. This rule does not abrogate the
authority of a district court to remand the matter for a new
hearing or additional hearing as the result of judicial review
of a final decision and order. (Hi story: Sec. 17-4-105, 40-5-
202, 40-5-262, 40-5-272, 40-5-273, 40-5-405, 40-5-713, 40-5-825
and 40-5-906, MCA; | MP, Sec. 17-4-105, 40-5-157, 40-5-202, 40-5-
208, 40-5-226, 40-5-233, 40-5-261, 40-5-271, 40-5-273, 40-5-414,
40-5-431, 40-5-703, 40-5-710, 40-5-821, 40-5-822, 40-5-823, 40-
5-824 and 40-5-906, MCA; NEW 2000 MAR p. 3547, Eff. 12/22/00.)

Rul e 62 reserved

NEXT PAGE | S 37-13799
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 963

37.62.963 COVPUTATION OF TIME AND ENLARGEMENT (1) I n
conputing any period of time for acts required by any of the
rules in this chapter, the day of the act, event or default
after which the designated period of tinme begins to run is not
i ncluded. The last day of the period is the | ast day conputed,
unless it is a Saturday, Sunday or |egal holiday. In that
event, the period runs until the end of the next day which is
not one of the aforenentioned days. \When the period of tine

prescribed or allowed is less than 11 days, internediate
Sat urdays, Sundays and hol i days are excluded i n the conputati on.
A half-day holiday will be considered as other days and not as
a hol i day.

(2) Wenever a party has aright or is required to do sone
act under these rules within a prescribed period after service
of a notice, order or other paper upon the party, and the
notice, order or other paper is served upon the party by regul ar
mai |, 3 cal endar days shall be added to the prescribed period.

(3) Except for dates or prescribed tinmes fixed by statute
and not subject to nodification, an ALJ, for good cause shown,
may enlarge the tine to performan act if the request or notion
for enlargenent is nade before the expiration of the prescribed
period for the act. |If the request or notion is nade after the
prescribed time has expired, enlargenent may be allowed only
upon a showi ng of excusable neglect in the failure to act.
Requests or notions for enlargenent of tine nust be nmade as
provided in ARM 37.62.921. (H story: Sec. 17-4-105, 40-5-202,
40-5- 262, 40-5-272, 40-5-273, 40-5-405, 40-5-713, 40-5-825 and
40-5-906, MCA; | MP, Sec. 17-4-105, 40-5-157, 40-5-202, 40-5-208,
40-5- 226, 40-5-233, 40-5-261, 40-5-271, 40-5-273, 40-5-414, 40-
5-431, 40-5-703, 40-5-710, 40-5-821, 40-5-822, 40-5-823, 40-5-
824 and 40-5-906, MCA; NEW 2000 MAR p. 3547, Eff. 12/22/00.)

Rul e 64 reserved

NEXT PAGE | S 37-13805
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 965

37.62.965 DI SM SSAL OF CONTESTED CASE OR W THDRAWAL OF
HEARI NG REQUEST (1) The CSED or a CSED staff attorney may ex
parte dism ss a contested case proceeding at any tine prior to

entry of a final decision and order. A copy of the ex parte
di sm ssal shall be served on all parties served with a contested
case notice. The OALJ shall vacate any hearing that may be

pending in the case. A dismssal under this rule is wthout
prejudice and the CSED may initiate a new contested case
proceedi ng at any tine.

(2) A party requesting a hearing may w t hdraw t he request
at any time prior to or during the hearing. Prior to the
hearing the request mnmust be withdrawn in witing; during the
hearing the request may be withdrawn orally with the ALJ.

(a) If the reason for the dism ssal or withdrawal is based
on an agreenent between the parties that settles the contested
case, the dismssal or request to withdraw wll be nmade
according to ARM 37. 62. 959.

(b) Except as provided for in (2)(a), when the OALJ or the
presiding ALJ receives a request to withdraw, the ALJ w |
vacate the hearing provided that no other party has also
requested a hearing in the sanme case. If no other party has
requested a hearing, before vacating the hearing the ALJ w ||
give the other parties an opportunity to request a hearing. |If
no party accepts this opportunity, the ALJ wll vacate the
hearing and the matter will be resolved as a default of the
pendi ng contested case notice or, if applicable, by stipulation.
| f another party requests or has requested a hearing, the
request to withdraw will be deenmed denied; the contested case
will proceed to hearing and to a final decision and order based
on the testinony and argunents of the parties who appear and
participate at the hearing.

(c) If a party who has requested a hearing fails to appear
at a schedul ed hearing, the presiding ALJ may, unl ess prohibited
by a statute, deem the party's request for hearing to be
wi t hdr awn. Wen a request is deened withdrawn, the ALJ wll
proceed as provided in (2)(b).

(d) When a scheduled hearing is vacated as a result of a
failure in (2)(c), the ALJ, upon a showi ng of good cause by the
requesting party, may revive the w thdrawn hearing request and
schedul e a hearing. The request to revive nust be made in
witing wwthin 10 days after the hearing was vacated and nust
explain in detail why the requesting party was unabl e to appear
at a schedul ed heari ng.

ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 00 37-13805



37.62. 965 DEPARTMENT OF PUBLI C HEALTH
AND HUVAN SERVI CES

(3) A schedul ed hearing and a final decision and order may
be vacated and dism ssed at any tinme by the ALJ upon a show ng
that the CSED did not or does not have jurisdiction over the
subject matter of the hearing or the final decision and order.
(H story: Sec. 2-4-201, 17-4-105, 40-5-202, 40-5-262, 40-5-272,
40-5-273, 40-5-405, 40-5-713, 40-5-825 and 40-5-906, MCA; | M,
Sec. 2-4-201, 17-4-105, 40-5-157, 40-5-202, 40-5-208, 40-5-226,
40- 5- 233, 40-5-261, 40-5-271, 40-5-273, 40-5-414, 40-5-431, 40-
5-703, 40-5-710, 40-5-821, 40-5-822, 40-5-823, 40-5-824 and 40-
5-906, MCA; NEW 2000 MAR p. 3547, Eff. 12/22/00.)

Subchapter 10 reserved

NEXT PAGE | S 37-13837
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CHI LD SUPPORT ENFORCEMENT SERVI CES 37.62. 1101
Subchapter 11
I ncome Wt hhol di ng Procedures

37.62.1101 DEFI NI TI ONS For the purposes of this
subchapter, the follow ng definitions apply:

(1) "Act" nmeans the Child Support Enforcenent Act, Title
40, chapter 5, part 4, MCA

(2) "Fileor filewth the departnent” for the purposes of
40-5-414(1), MCA, neans that the request for hearing nust be
delivered to and received by the CSED hearing office wthin the
time specified by |aw

(3) "Notice" neans a notice of intent to withhold incone
i ssued pursuant to 40-5-413, MCA

(4) "Order” neans an order to withhold inconme issued
pursuant to 40-5-415, MCA, and, where the context requires, also
means an order to nodify issued pursuant to 40-5-417, MCA
(H story: Sec. 40-5-405, MCA; | MP, Sec. 40-5-401, 40-5-402, 40-
5-403, 40-5-404, 40-5-405, 40-5-411, 40-5-412, 40-5-413, 40-5-
414, 40-5-415, 40-5-416, 40-5-417, 40-5-418, 40-5-421, 40-5-422,
40-5-423, 40-5-424, 40-5-431, 40-5-432, 40-5-433 and 40-5-434,
MCA; NEW 1990 MAR p. 1337, Eff. 7/13/90; TRANS, from SRS, 2000
MAR p. 3551.)

Rul e 02 reserved

NEXT PAGE | S 37-13839
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62.1103

37.62.1103 WTHHOLDING ENTITY (1) The CSED is hereby
designated the "inconme wthholding entity" pursuant to 42 USC
666(b)(5). (History: Sec. 40-5-405, MCA; | MP, Sec. 40-5-401,
40-5- 402, 40-5-403, 40-5-404, 40-5-405, 40-5-411, 40-5-412, 40-
5-413, 40-5-414, 40-5-415, 40-5-416, 40-5-417, 40-5-418, 40-5-
421, 40-5-422, 40-5-423, 40-5-424, 40-5-431, 40-5-432, 40-5-433
and 40-5-434, MCA; NEW 1990 MAR p. 1337, Eff. 7/13/90; TRANS
from SRS, 2000 MAR p. 3551.)

Rul e 04 reserved

NEXT PAGE | S 37-13841
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 1105

37.62. 1105 VOLUNTARY WTHHOLDI NG (1) Notw thstanding the
provi si ons of 40-5-412(2), MCA, the CSED may, at the request of
the obligor, take steps to inplenent inconme w thholding at any
earlier time, in an anount determined in accordance wth
40-5-416, MCA. (History: Sec. 40-5-405, MCA; |MP, Sec. 40-5-
401, 40-5-402, 40-5-403, 40-5-404, 40-5-405, 40-5-411, 40-5-412,
40-5-413, 40-5-414, 40-5-415, 40-5-416, 40-5-417, 40-5-418, 40-
5-421, 40-5-422, 40-5-423, 40-5-424, 40-5-431, 40-5-432, 40-5-
433 and 40-5-434, MCA;, NEW 1990 MAR p. 1337, Eff. 7/13/90;
TRANS, from SRS, 2000 MAR p. 3551.)

Rul e 06 reserved

NEXT PAGE | S 37-13843
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62.1107

37.62. 1107 EFFECT OF DELAY OR CONTINUANCE (1) If, dueto
a request for an extension of time by an obligor, a hearing
deci si on cannot be rendered within the 45 day tine provided for
in 40-5-414 (6), MCA, (unless the appropriateness of w thhol di ng
to pay current support is at issue), the w thholding of incone
to pay current support shall commence on the day the extension
of time is approved by the hearing officer. In such case
wi thholding to pay the alleged delinguent portion wll not
comence until after the hearing has been conducted and it has
been determ ned what anobunts are properly due and ow ng.
(Hi story: Sec. 40-5-405, MCA; 1 MP, Sec. 40-5-401, 40-5-402, 40-
5-403, 40-5-404, 40-5-405, 40-5-411, 40-5-412, 40-5-413, 40-5-
414, 40-5-415, 40-5-416, 40-5-417, 40-5-418, 40-5-421, 40-5-422,
40-5-423, 40-5-424, 40-5-431, 40-5-432, 40-5-433 and 40-5-434,
MCA;, NEW 1990 MAR p. 1337, Eff. 7/13/90; TRANS, from SRS, 2000
MAR p. 3551.)

Rul e 08 reserved

NEXT PAGE | S 37-13845
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 1109

37.62.1109 | SSUES DETERM NABLE AT HEARI NG (1D The
adm nistrative hearing provided in the act is |limted to the
determ nation of whether incone wthholding, including the
anounts to be withheld, is inproper because of a m stake of
fact. To acconplish this purpose, and to facilitate the speedy
resolution of disputes relating to income wthholding, the
obligor nust state in his hearing request a mstake of fact
whi ch constitutes grounds upon which the request is based. |If
the obligor fails to state such grounds, the departnment nay deny
t he hearing because there is no i ssue upon which a hearing nay
be grant ed.

(2) For purposes of this section, a "mstake of fact"
shall be defined to include the foll ow ng:

(a) mstakes concerning the identity of the obligor;

(b) m st akes concerning the existence or anount of the
support obligation;

(c) mstakes in the determ nation that delinquent support
anounts owed are equal to or greater than one nonth's support;
and

(d) m stakes in the conputation of delinquent support
anounts owed. (Hi story: Sec. 40-5-405, MCA, | MP, Sec. 40-5-413
and 40-5-414, MCA;, NEW 1990 MAR p. 1337, Eff. 7/13/90; TRANS,
from SRS, 2000 MAR p. 3551.)

Rul e 10 reserved

NEXT PAGE | S 37-13847
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CHI LD SUPPORT ENFORCEMENT SERVI CES 37.62.1111

37.62.1111 PROVPT DELIVERY OF WTHHELD AMOUNT (1) For
pur poses of 40-5-421(1), MCA the term"pronptly" as it relates
to the delivery of wthheld anounts shall be defined as being no
nore than 10 days after the obligor's regularly schedul ed
payday. (History: Sec. 40-5-405, MCA; I MP, Sec. 40-5-421, MCA
NEW 1990 MAR p. 1337, Eff. 7/13/90; TRANS, from SRS, 2000 MAR
p. 3551.)

Rul e 12 reserved
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62.1113

37.62.1113 AVAILABILITY OF HARDSHI P ADJUSTMENTS (1) In
certain circunstances, the anmount of noney required to be
wi thheld to defray delinquent support anobunts owed under the
terms of the act may be tenporarily reduced at the discretion of
t he CSED. Such a "hardship adjustnent” nay be nmde upon a
showing that extraordinary costs or expenses for special
nmedi cal, dental, and nental health needs have been incurred by
the obligor or the obligor's dependents; that these costs are
actually being paid by the obligor; and that the obligor is not
bei ng rei mbursed by insurance. A hardship adjustnment may al so
be based upon special costs or expenses which are directly
related to the obligor's ability to earn income avail able for
wi t hhol di ng, and which, if not paid by the obligor, would result
in a major loss of incone. Further, a hardship adjustnment may
be considered if the total incone of the obligor's househol d
only minimally neets the subsistence |level for food, housing,
clothing, and other necessities as established by the United
St at es poverty guidelines.

(2) Such exercise of discretion does not constitute a
"contested case" under the terns of the Montana Adm nistrative
Procedure Act, nor does it represent a "mstake of fact" upon
whi ch a hearing may be granted. (H story: Sec. 40-5-405, MCA
I MP, Sec. 40-5-416, MCA; NEW 1990 MAR p. 1337, Eff. 7/13/90;
TRANS, from SRS, 2000 MAR p. 3551.)

Rul e 14 reserved

NEXT PAGE | S 37-13851
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CHI LD SUPPORT ENFORCEMENT SERVI CES 37.62.1115

37.62.1115 EFFECT OF HARDSHI P DETERM NATI ON (1D A
pendi ng hardshi p determ nati on does not stay or delay hearings
on, or inplenentation of, incone wthhol ding.

(2) A request for hardship determ nation nay be nmade at
any time, wthout regard to whether income wthholding is
pendi ng or has been previously inplenented.

(3) A hardship adjustnent applies only to the anount to be
withheld to defray accunulated interest, fees, if any, and
del i nquent support anounts owed. It does not affect the anount
of the obligor's current support obligation.

(4) Wenever the CSED has determned that a hardship
adjustnment is appropriate, it shall issue an order, or a
nodi fication of an existing order, which reflects the hardship
adjustnment. No order may be issued for the w thholding of |ess
t han:

(a) the anmobunt of current support plus $25.00 per nonth if
t he obligor owes an ongoing current support obligation; or

(b) $25.00 per nonth if the obligor's current support
obligation has term nated.

(5) When the hardship adjustnent ceases, the CSED may,
W t hout further notice to the obligor, nodify or anmend the order
to withhold the anpunt of delinquent support determ ned to be
proper prior to the hardship adjustnment. (H story: Sec. 40-5-
405, MCA; 1 MP, Sec. 40-5-416, MCA; NEW 1990 MAR p. 1337, Eff.
7/ 13/ 90; TRANS, from SRS, 2000 MAR p. 3551.)

Rul e 16 reserved
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CHI LD SUPPORT ENFORCEMENT SERVI CES 37.62.1117

37.62.1117 PROCEDURES FOR DETERM NI NG HARDSHI P ADJUSTMENTS

(1) The CSED will wuse the follow ng procedures as a
guideline for the exercise of its discretion in determning
har dshi p adj ustments:

(a) The obligor must request a review of the case in
witing. Such revieww |l determne if the obligor is eligible
for a reduction of the amount which would normally be w thheld
to defray the support delinquency and interest, if any.

(b) The review will be conducted ex parte by the CSED s
regional office based solely upon the financial affidavit and
supporting docunents, if any, provided by the obligor. Si nce
financial hardship may affect all nenbers of the obligor's

current household, the financial affidavit nust include
information pertaining to everyone residing with the obligor.
(c) The standard for review will be the application of a

formul a devel oped by the CSED, which takes into consideration
the total net incone and assets of the obligor and his current
househol d, the United States poverty i ndex pronul gated each year
by the United States department of health and human services,
t he actual anount of all owabl e special expenses described i n ARM
37.62.1113, and ot her support obligations actually being paid by
the obligor. The CSED will, upon request, provide copies of the
formula to any interested person.

(d) The CSED will determne the length of tine the
hardship adjustnment wll continue, based on the information
provi ded by the obligor. The hardship adjustnent will term nate
at the end of the determned period, or cessation of the
hardshi p condition, whichever occurs first. In the event the
hardshi p condition continues after the end of such period, it
shall be the obligor's duty to request further review at that
tine.

(e) If the obligor disagrees wth the CSED s
determ nation, a request may be made in witing for further
review by the CSED division adm nistrator or designee.

(f) If a request for further review is received, the
division adm nistrator or designee will review the previous
determ nati on and nmake an i ndependent determ nati on based on the
docunents and affidavits provided by the obligor, and upon al
ot her relevant considerations. The decision of the division

adm ni strator or designee will be final for all purposes.

(g) Only one request for a hardship reviewis available to
the obligor for each claimed incident of hardshinp. Furt her
review wlil not be granted except upon a showing of

circunstances not existing at the time of the original
det erm nati on. (Hi story: Sec. 40-5-405, MCA, I MP, Sec. 40-5-
416, MCA; NEW 1990 MAR p. 1337, Eff. 7/13/90; TRANS, from SRS
2000 MAR p. 3551.)

Rul e 18 reserved
NEXT PAGE | S 37-13855
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62.1119

37.62.1119 UNCLAI VED COLLECTI ONS (1) I n non-public
assi stance cases wherein automatic inconme wthholding has
comenced in accord with 40-5-204(5) or 40-6-116(8), MCA and
t he obligee has not yet nade application for CSED services, the
CSED shal |l deposit collections in a trust or escrow account to
be held until such application is received or it has been
determned that the obligee has abandoned all claim to the
col l ections. Such abandonnent shall be deened to occur if the
obl i gee has not nade application for services wthin six nonths.
Shoul d this occur the CSEDwi Il term nate i ncone w thhol di ng and
return the wthheld funds to the obligor mnus fees, if any.
I nterest earned as a result of funds held in the trust or escrow
account accrue to the benefit of the CSED and may not be cl ai ned
by either the obligee or the obligor. (H story: Sec. 40-5-405,
MCA; | MP, Sec. 40-5-401, 40-5-402, 40-5-403, 40-5-404, 40-5-405,
40-5-411, 40-5-412, 40-5-413, 40-5-414, 40-5-415, 40-5-416, 40-
5-417, 40-5-418, 40-5-421, 40-5-422, 40-5-423, 40-5-424, 40-5-
431, 40-5-432, 40-5-433 and 40-5-434, MCA;, NEW 1990 MAR p.
1337, Eff. 7/13/90; TRANS, from SRS, 2000 MAR p. 3551.)

Subchapter 12 reserved
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CHI LD SUPPORT ENFORCEMENT SERVI CES 37.62. 1301
Subchapter 13
Suspensi on of Licenses

37.62.1301 PURPOSE STATEMENT (1) The purpose of this
subchapter is to facilitate the i npl enmentati on of the process to
suspend licenses for nonsupport as provided in 40-5-701, et
seq., MCA and establishing criteria for claimng hardship and
requesting an i medi ate stay of suspension. (Hi story: Sec. 40-
5-713, MCA; I MP, Sec. 40-5-713, MCA;, NEW 1994 MAR p. 2447, Eff.
8/ 26/ 94; TRANS, from SRS, 2000 MAR p. 3551.)

Rul e 02 reserved
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37.62.1303 DEFI NI TI ONS For the purposes of this
subchapter, the follow ng definitions apply:

(1) "CSED' neans child support enforcenent division.

(2) "Financial hardship paynent plan" neans a plan offered
to the obligor by the CSED for agreenment which provides for
mont hly support arrears paynments by the obligor in a |esser
anount than under a standard paynent plan and which, upon
approval by the CSED office of the adm nistrative |aw judge,
stays further |icense suspension proceedi ngs.

(3) "Resultant hardship” neans a hardship an obligor may
claimat the time of or after the |license suspension hearing,
based on the inpact of a |license suspension on the obligor, to
| egal dependents residing in obligor's household, to obligor's
enpl oyees, or to persons, business or other entities served by
t he obli gor.

(4) "Standard paynent plan" neans a plan offered to the
obligor by the CSED for agreenent which provides for nonthly
support paynents by the obligor and which, upon approval by the
CSED office of the admnistrative |aw judge, stays further
| i cense suspension proceedings. (H story: Sec. 40-5-713, MCA
IMP, Sec. 40-5-710 and 40-5-713, MCA;, NEW 1994 MAR p. 2447,
Eff. 8/26/94; TRANS, from SRS, 2000 MAR p. 3551.)
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 1305

37.62. 1305 CRITERIA FOR STANDARD PAYMENT PLAN (1) A
standard paynent plan agreenent nust contain, but is not limted
to, the foll ow ng:

(a) sufficient security to ensure conpliance with the
support order;

(b) an acknow edgnent by the obligor of the amount of the
unpai d support debt;

(c) the obligor's agreenent to pay each nonth an anount
whi ch equal s current support plus at least 1/24 or nore of the
arrears debt;

(d) voluntary or involuntary inconme wthholding where
appl i cabl e;

(e) the obligor's waiver of a right to assert the
affirmati ve defense of the statute of limtations to the
coll ection of the debt not barred by a statute of limtations at
the tine the notice of intent to suspend was i ssued;

(f) an agreenment that entry into a standard paynment plan
does not reduce the arrears obligation but only the paynents
toward the arrears debt;

(g) an agreenent that a standard plan does not limt the
CSED s right to pursue collection of the arrears by ot her neans;

(h) an agreenent that the obligor gives up his or her
right to an admnistrative fair hearing; and

(1) an agreenent that the obligor gives up his or her
right to have a district court review the decision of the CSED
hearing officer. (History: Sec. 40-5-713, MCA; | MP, Sec. 40-5-
710 and 40-5-713, MCA, NEW 1994 MAR p. 2447, Eff. 8/26/94,
TRANS, from SRS, 2000 MAR p. 3551.)

Rul e 06 reserved
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 1307

37.62. 1307 FI NANCI AL HARDSHI P PAYMENT  PLAN (1) A
financial hardship paynent plan my tenporarily reduce the
mont hly anmount of noney to be paid by the obligor toward
del i nquent support arrears anmounts which woul d ot herwi se be due
under the terns of a standard paynent plan. Al'l  other
requi renents of a standard paynent plan apply to a financial
har dshi p paynent pl an.

(2) Circunstances justifying a financial hardship incl ude,
but are not limted to a show ng of:

(a) extraordinary costs or expenses for special nedical,
dental, and nental health needs have been incurred by the
obligor or the obligor's dependents; that these costs are
actually being paid by the obligor; and that the obligor is not
bei ng rei nbursed by insurance;

(b) special costs or expenses which are directly related
to the obligor's ability to earn income available for direct
paynment or w t hhol di ng, and which, if not paid, would result in
a major loss of income. For exanple, if the obligor is a taxi
driver who needs an operable vehicle to nake noney to pay
support and the engine needs major repairs, a short term
financi al hardship paynent plan nay be appropriate; or

(c) total income of the obligor's household is bel ow the
United States poverty guidelines for an equivalent sized
househol d. (Hi story: Sec. 40-5-713, MCA; | MP, Sec. 40-5-710
and 40-5-713, MCA;, NEW 1994 MAR p. 2447, Eff. 8/26/94; TRANS
from SRS, 2000 MAR p. 3551.)

Rul e 08 reserved
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 1309

37.62. 1309 EFFECT OF FINANCI AL HARDSHI P PAYMENT PLAN
DETERM NATION (1) A pending financial hardship paynent plan
determ nation does not stay or delay hearings on, or
i npl enentation of, license suspension, absent a stay or
continuance issued by the CSED adm ni strative hearing officer

(2) A request for a financial hardship paynent plan
determ nation on each clained incident of hardship nay be nade
at any time, without regard to whether a |icense suspension
proceedi ng i s pending or has been previously inplenented.

(3) A financial hardship paynent plan applies only to the
anount to be withheld to defray accunul ated interest, fees, if
any, and delinquent support anmounts owed. It does not affect
t he amount of the obligor's current support obligation.

(4) Whenever the CSED has determned that a financial
hardshi p paynment plan is appropriate, the CSED hearing officer
shall consider the financial hardship paynent plan and either
approve or disapprove the plan. (Hi story: Sec. 40-5-713, MCA
IMP, Sec. 40-5-710 and 40-5-713, MCA;, NEW 1994 MAR p. 2447,
Eff. 8/26/94; TRANS, from SRS, 2000 MAR p. 3551.)
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62.1311

37.62.1311 PROCEDURES FOR DETERM NI NG FI NANCI AL HARDSHI P
PAYMENT PLAN TERMS (1) The CSED will wuse the follow ng
procedures as a guideline for the exercise of its discretion in
determ ning the paynent terns of a financial hardship paynent
pl an:

(a) the obligor nmust request a financial hardship
determnation in witing to the CSED office issuing the notice
of intent to suspend stating the reasons a hardshi p adj ustnment
is appropriate and the length of time it should remain in
effect. The CSED will determne if the obligor is eligible for
a reduction of the amount which would normally be paid or
wi t hhel d, under a standard paynent plan, to defray the support
del i nquency and interest and fees, if any;

(b) the standard for determ ning the anmount of the nonthly
paynment toward support debt under a financial hardship paynent
plan will take into consideration the total net income and
assets of the obligor and obligor's current household, the
United States poverty index promnul gated each year by the United
States office of managenent and budget, the actual anount of
al l owabl e special expenses described in ARM 37.62.1307, and
ot her support obligations for dependents not in obligor's
househol d;

(c) the CSED will determne the length of tinme the
financial hardship determnation will continue, based on the
i nformation provided by the obligor. The hardship determ nation
period will not exceed 2 years unless there are extraordi nary
ci rcunst ances. The financial hardship paynent plan wll
termnate at the end of the determ ned period, cessation of the
financial hardship condition, or wupon nodification of the
obligor's current/future support obligation, whichever occurs
first. 1In the event the financial hardship condition continues
after the end of such period, it shall be the obligor's duty to
request further review prior to the date of expiration;

(d) only one request for a financial har dshi p
determnation is available to the obligor for each clained
i ncident of financial hardshinp. Further review will not be

grant ed except upon a showi ng of circunstances not existing at
the tinme of the original determ nation; and

(e) if the obligor disagrees with the CSED s financi al
hardship determ nation, the |icense suspension process wll
proceed to hearing, if the obligor has tinely requested a
hearing pursuant to the requirenents of 40-5-703, MCA
(History: Sec. 40-5-713, MCA, I MP, Sec. 40-5-710 and 40-5-713,
MCA; NEW 1994 MAR p. 2447, Eff. 8/26/94; TRANS, from SRS, 2000
MAR p. 3551.)
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 1313

37.62.1313 PROCEDURES AND CRI TERI A FOR RESULTANT HARDSHI P

(1) The obligor nmust make a witten claimfor a resultant
hardship to the CSED office of the admnistrative |aw judge
The obligor nmust mail a copy of claimto the CSED office issuing
the notice of intent to suspend.

(2) The burden is on the obligor to prove that the clai ned
resultant hardship is not nerely an inconvenience to the
obligor, but is a tangible circunmstance that woul d endanger or
otherwise result inirreparable harmto the obligor's househol d,
enpl oyees, |egal dependents or other persons, businesses or
entities served by the obligor. (Hstory: Sec. 40-5-713, MCA
IMP, 40-5-710 and 40-5-713, MCA; NEW 1994 MAR p. 2447, Eff.
8/ 26/ 94; TRANS, from SRS, 2000 MAR p. 3551.)
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 1315

37.62.1315 STAY OF LICENSE SUSPENSION (1) A stay of a
| icense suspension may be issued by the CSED office of the
admnistrative |law judge at any tine subsequent to receipt in
the CSED office of the admnistrative law judge of a witten
claim of resultant hardship or a witten notion for a stay
pendi ng a financial hardship paynent plan determ nation.

(2) The CSED office of the admnistrative |aw judge may
issue an imrediate stay if the hearing officer determ nes a
reasonabl e chance of irreparable harm exists if a stay is not
issued prior to a hearing on the resultant hardship claim or
notion for a stay.

(3) Only one request for stay is available to the obligor
for each clainmed incident of financial or resultant hardship.
(Hi story: Sec. 40-5-713, MCA; I MP, Sec. 40-5-710 and 40-5-713,
MCA;, NEW 1994 MAR p. 2447, Eff. 8/26/94; TRANS, from SRS, 2000
MAR p. 3551.)
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62.1317

37.62.1317 CONTESTED CASE HEARI NG PROCEDURES (1) Except
as otherwise provided in these rules or the authorizing
statutes, admnistrative hearings shall be requested and
conducted as provided in Title 46, chapter 30, subchapter 6.
(Hi story: Sec. 40-5-713, MCA, IMP, 40-5-703 and 40-5-713, MCA
NEW 1994 MAR p. 2447, Eff. 8/26/94; TRANS, from SRS, 2000 MAR
p. 3551.)

Subchapter 14 reserved
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CHI LD SUPPORT ENFORCEMENT SERVI CES 37.62. 1501
Subchapter 15
State Debt Offsets

37.62.1501 OFFSET OF STATE TAX REFUNDS FOR CHI LD SUPPORT
DEBTS (1) The CSED will notify the state auditor as provided
for by 17-4-105, MCA, of any past due debt resulting from or
relating to a child support obligation owing to the state under
Title 1V-D of the Social Security Act. The debt nust have
accrued through a witten contract, court judgnent or
adm nistrative order, and shall be for a definite anmount of
noney due and owi ng for support of a child, or for the repaynent
of support nonies retained contrary to an assignment under
53-2-613, MCA, or for the costs or fees due under any contract,
j udgnent or adm nistrative order.

(2) |If the tax refund exceeds the debt, the excess tax
refund will be returned to the taxpayer by the departnent of
revenue.

(3) Al cases which have a past due debt resulting fromor
relating to a child support obligation owing to the state under
Title I'V-D of the Social Security Act wll be referred to the
state auditor for tax offset except when there is a court order,
adm nistrative order, or witten agreenent of record which sets
a paynment schedule for the paynent of the past due debt wth
whi ch the taxpayer is in conpliance and the order or agreenent
must al so exclude tax offset, either expressly or inplicitly.
(Hi story: Sec. 17-4-105, MCA; I MP, Sec. 17-4-105, MCA; NEW
1990 MAR p. 1337, Eff. 7/13/90; TRANS, from SRS, 2000 MAR p.
3551.)
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 1503

37.62. 1503 NOTI CE OF STATE TAX REFUNDS FOR CHI LD SUPPORT
DEBTS (1) After the departnent of revenue gives witten notice
of a pending offset as provided by 17-4-105(2), MCA, and the
t axpayer desires to contest the proposed offset, the taxpayer
must request a hearing in accord with ARM 46. 30. 601 foll ow ng
the day the notice was mailed to the taxpayer. (Hi story: Sec.
17-4-105, MCA; I MP, Sec. 17-4-105, MCA; NEW 1990 MAR p. 1337,
Eff. 7/13/90; TRANS, from SRS, 2000 MAR p. 3551.)
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 1505

37.62.1505 CHI LD SUPPORT OFFSET OF JO NT RETURN (1) If
the refund to be offset is a joint return, the spouse who does
not owe the child support obligation ("injured spouse") nmay
obj ect pursuant to the procedures set forth in ARM 42.16.107
through 42.16.109 to having his or her share of the refund
applied against the child support obligation. Under those
procedures, an adjustnent will be nmade to the joint tax return
reflecting that portion of the return that is attributable to
t he taxpayer who owes the child support arrearages and only that
portion will be offset.

(2) Filing the "injured spouse statenent"” does not relieve
t he taxpayer who is liable for a past due debt resulting fromor
relating to a child support obligation payable to the state
under Title IV-D of the Social Security Act from requesting a
heari ng under ARM 37.62. 1503 if the taxpayer w shes to contest
the offset procedure or to present defenses to the debt.
(Hi story: Sec. 17-4-105, MCA; | MP, Sec. 17-4-105, MCA;, NEW
1990 MAR p. 1337, Eff. 7/13/90; TRANS, from SRS, 2000 MAR p.
3551.)

Subchapter 16 reserved
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CHI LD SUPPORT ENFORCEMENT SERVI CES 37.62.1701
Subchapter 17
Reports to Credit Reporting Agencies

37.62.1701 NOTICE ON I NTENT TO REPORT (1) The notice of
intent to report a support debt to a consumer reporting agency
required by 40-5-261, MCA, may be given by incorporating a
statenent of such intent in the notices generally served on
obl i gers under 40-5-208, 40-5-222, 40-5-223, 40-5-225, 40-5-232,
40-5-413, 17-4-103, MCA, and 45 CFR 303.72 as anended.
(Hi story: Sec. 40-5-262, MCA, | MP, Sec. 40-5-261, MCA, NEW
1990 MAR p. 1337, Eff. 7/13/90; TRANS, from SRS, 2000 MAR p.
3551.)
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62.1703

37.62.1703 ELECTRONI C REPORTS (1) For the purpose of
reporting a support debt to a consumer reporting agency, upon a
request by a consuner reporting agency, the CSED may provide
such information by el ectronic neans. (History: Sec. 40-5-262,
MCA, | MP, Sec. 40-5-261, MCA;, NEW 1990 MAR p. 1337, Eff.
7/ 13/ 90; TRANS, from SRS, 2000 MAR p. 3551.)
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62.1705

37.62.1705 AMOUNTS TO BE REPORTED (1) The CSED wil |
report to the consumer reporting agency only those support debts
when:

(a) the anpbunt of the debt retainable by the CSED for the
rei nmbursenent of AFDC expenditures is a sum of $150.00 or
greater; or

(b) the anobunt of the debt owing to an obligee is the sum
of $500. 00 or greater.

(2) Reports will be provided to a consuner reporting
agency only upon request of an agency with whom the CSED has
entered into an agreenent which specifies the form and content
of the reported information, and which inposes terns and
conditions for the use of the information so as to protect its
confidentiality. (Hi story: Sec. 40-5-262, MCA, | MP, Sec. 40-5-
261, MCA; NEW 1990 MAR p. 1337, Eff. 7/13/90; TRANS, from SRS,
2000 MAR p. 3551.)
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62.1707

37.62. 1707 CONTESTI NG ACCURACY OF REPORTED | NFORMATI ON

(1) After service of notice specified in ARM 46. 30.501
whi ch contains a statenent of intent to report a support debt to
a consuner reporting agency, the obligor nmay contest the
accuracy of the intended report during a hearing conducted
pursuant to the notice.

(2) Except as provided in (3) of this rule, at any tine
after a support debt is reported to a consuner reporting agency,
an obligor may request an adm nistrative hearing to contest the
accuracy of the support debt. Except as provided in (3) no
hearing shall be denied for lack of tinely request.

(3) An obligor may not be granted a hearing to contest the
accuracy of a support debt whenever the anobunt of the debt:

(a) has previously been determned by a court or
adm ni strative final decision and order; or

(b) was at issue under a notice served upon the obligor
under 40-5-222, 40-5-223, 40-5-225, 40-5-232, and 40-5-413, MCA
and the obligor either failed to tinmely request a hearing or
failed to appear at a schedul ed hearing. (Hi story: Sec. 40-5-
262, MCA; | MP, Sec. 40-5-261, MCA;, NEW 1990 MAR p. 1337, Eff.
7/ 13/ 90; TRANS, from SRS, 2000 MAR p. 3551.)

Subchapter 18 reserved
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CHI LD SUPPORT ENFORCEMENT SERVI CES 37.62.1901
Subchapter 19
Medi cal Support Enforcenent

37.62.1901 PROVI DI NG | NFORVATI ON (1) Whenever an obligor
is required under 40-5-208, MCA to provide the CSED wth
i nformation regardi ng health or nedical insurance coverage, the
obligor shall provide the information within 20 days foll ow ng
the receipt of a witten request fromthe CSED. The information
nmust be provided by a verified witing using a form provi ded by
the CSED or a form provided by the obligor which contains
essentially the sanme information.

(2) The request for health or nedical insurance coverage
information shall be deemed continuing, and the obligor nust
report changes in the information to the CSED wi t hin 20 days of
t he change.

(3) Failure to provide or update the information may
result in the assessnent of a nonetary sanction under 40-5-208,
MCA. (History: Sec. 40-5-202, MCA; |IMP, Sec. 40-5-208, MCA
NEW 1990 MAR p. 1337, Eff. 7/13/90; AMD, 1991 MAR p. 135, Eff.
2/ 1/91; TRANS, from SRS, 2000 MAR p. 3551.)
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 1903

37.62.1903 NOTICE TO OBLIGOR (1) |If the CSED determ nes
that an obligor failed to provide or maintain health or nedical
i nsurance coverage pursuant to statute or court or
adm nistrative order, or if the obligor fails to provide
informati on concerning such coverage, or both, the CSED may
cause to be served upon the obligor, a notice of such failure.
The notice shall include:

(a) nanes of the obligor, the obligee and the child;

(b) a description of the court or adm nistrative order, or
statute which created the obligation to obtain and naintain
I nsurance cover age;

(c) a statenent of the nonetary sanction to be assessed
and the nonths for which the assessnent is nade;

(d) an order commanding the obligor to appear and show
cause why the anount assessed should not becone final;

(e) a statenent that the anount finally assessed will be
subject to inconme wthholding, warrant for distraint and other
remedi es available to the CSED to collect the assessed anobunt;
and

(f) a statenent of possible defenses to the assessnent of
nmonet ary sancti ons. (Hi story: Sec. 40-5-202, MCA; | MP, Sec.
40-5-208, MCA; NEW 1990 MAR p. 1337, Eff. 7/13/90; TRANS, from
SRS, 2000 MAR p. 3551.)
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 1905

37.62.1905 REQUEST FOR HEARING (1) If an obligor is
served with a notice as provided in ARM 46. 30. 613, to show cause
why nonetary sanctions shoul d not be i nposed on t he obligor, and
if the obligor desires to show cause, the obligor must, within
10 days after receipt of the notice, request an adm nistrative
heari ng. (Hi story: Sec. 40-5-202, MCA, 1 MP, Sec. 40-5-208
MCA;, NEW 1990 MAR p. 1337, Eff. 7/13/90; TRANS, from SRS, 2000
MAR p. 3551.)
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 1907

37.62.1907 AMOUNT OF MONETARY SANCTION (1) The CSED wil |
assess the armount of $100 per child for each nonth an obligor is
determined to have failed to provide or maintain health or
medi cal insurance as ordered or as required by statute. The
CSED wi | | assess an additional $100 per child for each nmonth an
obligor fails to provide or wupdate information concerning
coverage. Wen an obligor fails to obtain and nmai ntain coverage
and also fails to provide i nformati on regardi ng such coverage or
| ack of coverage, a total possible sanction of $200 per child
per nonth nmay be assessed. (H story: Sec. 40-5-202, MCA, |MP,
Sec. 40-5-208, MCA; NEW 1990 MAR p. 1337, Eff. 7/13/90; AM
1991 MAR p. 135, Eff. 2/1/91; TRANS, from SRS, 2000 MAR p.
3551.)

Rul e 08 reserved

NEXT PAGE | S 37-14009
ADM NI STRATI VE RULES OF MONTANA 9/ 30/ 01 37-14007



CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 1909

37.62.1909 REASONABLE COST OF HEALTH I NSURANCE (1) An
i ndi vi dual insurance or a health benefit plan is presuned to be
available to a parent at a reasonable cost if:

(a) the anmount payable for individual insurance or health
benefit plan prem uns does not exceed 5% of that parent's gross
i ncone; or

(b) a health benefit plan is avail abl e through an enpl oyer
or other group organization for which the premumis partially
or entirely paid by the enployer or other group organization.

(2) The presunption under (1) may be rebutted by cl ear and
convi ncing evidence, and the tribunal has the discretion to:

(a) order individual insurance or health benefit plan
coverage when the anmount of the prem um nmay be greater than the
presunptive anount; or

(b) not order coverage when the anount of the premumis
| ess than the presunptive amount. (History: Sec. 40-5-806 and
40-5-825, MCA; | MP, Sec. 40-5-806 and 40-5-825, MCA; NEW 2001
MAR p. 1646, Eff. 8/24/01; AMD, 2003 MAR p. 2304, Eff.
10/ 17/ 03.)

Subchapt er 20 reserved

NEXT PAGE | S 37-14041
ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 03 37-14009



CHI LD SUPPORT ENFORCEMENT SERVI CES 37.62. 2101
Subchapter 21
Modi fication of Support Orders

37.62.2101 MODI FI CATI ON OF SUPPORT ORDERS (1) The CSED
wi |l conduct a review and nodification of a support order which
it is enforcing:

(a) at the request of the |IV-D agency of another state, an
obl i gor or obligee, and upon a verified witten petition show ng
a material change of <circunstances, as defined in ARM
37.62.2103(2), a show ng that the support order is inconsistent
with the Montana child support guidelines, or if the obligor is
not required to get and keep health insurance for the child
whenever it is avail able through enpl oynent or union;

(b) at 30 nonth intervals after establishnment of the order
or the nost recent review in any case in which support rights
are assigned under 53-2-613, MCA; or

(c) if the CSED finds on its own notion with reference to
CSED witten procedures that a nodification may be appropriate.
(Hi story: Sec. 40-5-202, MCA, | MP, Sec. 40-5-226, MCA; NEW
1990 MAR p. 1337, Eff. 7/13/90; AMD, 1994 MAR p. 2011, Eff.
7/ 22/ 94; TRANS, from SRS, 2000 MAR p. 3551.)
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 2103

37.62.2103 AVAILABILITY OF REVIEW (1) The CSED wil |
conduct administrative reviews of support orders if 30 nonths
have el apsed since establishnment of the order or nobst recent
review and a material change of circunstances has occurred.

(2) The CSED will deny a request for review and will not
conduct a periodic reviewand nodification of a support order if
any of the follow ng conditions exist:

(a) less than 30 nonths have el apsed since establishnment
of the order or the nost recent review and no material change of
ci rcunst ances has occurred. For purposes of this rule, a
significant change of circunstances includes, but is not limted
to:

(i) an increase or decrease in a parent's net incone of
25% or nore;

(1) one or nore of the children have been adopted,
attained the age of nmmjority, becone otherw se enanci pated or
di ed;

(riti) one or nore of the children have noved from one
parent's honme to the hone of the other parent. The nove nust be
made with the intent that it be permanent and be:

(A) evidenced by the witten consent of the other parent;

(B) ordered by a court of conpetent jurisdiction; or

(C© denonstrated to have continued for 90 days prior to
the request for review and nodification.

(iv) a child has devel oped special needs, as defined in
the child support guidelines, which were not considered in the
ori gi nal order;

(v) social security benefits which were not considered in
the original order are being paid to the children

(vi) the order was set wthout reference to the
gui del i nes; or

(vii) a parent has becone a recipient of public assistance
on behalf of a child;

(b) the CSED does not have an open |IV-D case after the
procedures in ARM 37.62. 2107 have been conpl et ed;

(c) the state of Montana does not have or cannot obtain
personal or subject matter jurisdiction over a necessary party;

(d) the address of a necessary party has not been
verified;

(e) review and adjustnent services are being provided by
anot her |V-D agency;

() a nodification or adjustnment action is pending in
another forum and activity has occurred wthin the last 6
nont hs; or

(g) the support order will termnate within 6 nonths after
the date the request for review is received by the CSED review
and nodification unit.
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37.62. 2103 DEPARTMENT OF PUBLI C HEALTH
AND HUVAN SERVI CES

(3) For purposes of this subchapter a reviewis conducted
by an arbitrator and is referred to in these rules as a
settlement conference. (Hi story: Sec. 40-5-202, MCA, | MP, Sec.
40-5-202, MCA;, NEW 1994 MAR p. 2011, Eff. 7/22/94; TRANS, from
SRS, 2000 MAR p. 3551.)

Rul e 04 reserved
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 2105

37.62. 2105 RICGHT TO HEARING ON DENTAL (1) Wen a review
i s deni ed under ARM 37.62.2103, the parents shall each have the
right to request a hearing on whether the review was properly
deni ed. The request for hearing shall be made to the CSED
office of the admnistrative |aw judge, and nust be received
within 30 days after service of a notice concerning review
request upon the parent requesting a hearing. The hearing shal
be conducted in the sanme manner as a hearing under ARM
37.62.2119. (Hi story: Sec. 40-5-202, MCA; |MP, Sec. 40-5-202,

MCA; NEW 1994 MAR p. 2011, Eff. 7/22/94; TRANS, from SRS, 2000
MAR p. 3551.)

Rul e 06 reserved
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 2107

37.62.2107 PROCEDURE FOR TERM NATI NG REVI EW AFTER CLOSURE
OF IV-D CASE (1) If alV-D case is closed while a review or
review request is pending, the CSED will mail notice to the
other party offering the opportunity to apply for support
enf orcenment servi ces.

(2) If anewlV-Dreferral or an application for support
enforcement services is not received by the CSED wthin 20
cal endar days of the date the notice was received by the party,
the revieww !l be dismssed or the review request deni ed.

(3) If anewlV-Dreferral or an application for support
enforcenment services is received by the CSED within 20 cal endar
days of the date the notice was received by the party, the
review w Il continue fromthe point at which the I1V-D case was
cl osed.

(4) No additional or duplicate fees for performng the
adm ni strative review and nodification will be charged in a case
re-opened under this section.

(5) This section does not apply when closure is the result
of a good cause determ nation by the appropriate agency under 42
CFR 433.147 or 45 CFR 232.40 through 232.49 that support
enforcenent may not proceed without risk of harmto the child or
caretaker rel ative. (Hi story: Sec. 40-5-202, MCA; | MP, Sec.
40-5-202, MCA; NEW 1994 p. 2011, Eff. 7/22/94; TRANS, from SRS,
2000 MAR p. 3551.)

Rul e 08 reserved

NEXT PAGE | S 37-14055
ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 00 37-14051



CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 2109

37.62.2109 CHOCE OF LAW (1D All  reviews and
nodi fications under this subchapter will be conducted using
Montana | aw, rules, procedures and child support guidelines.

(2) Any disputes about the effect or interpretation of
Montana | aw, rul es or procedures shall, if possible, be resol ved
with reference to the interpretations of the courts of Mntana.
(Hi story: Sec. 40-5-202, MCA, I MP, Sec. 40-5-202, MCA, NEW
1994 MAR p. 2011, Eff. 7/22/94; TRANS, from SRS, 2000 MAR p.
3551.)

Rul e 10 reserved
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 2111

37.62.2111 TI ME FRAME DETERM NATI ONS (1) For purposes of
determning time franes in reviews and nodifications conducted
under this subchapter, the follow ng provisions apply:

(a) a request for reviewis received when the CSED revi ew
and nodi fication unit has sufficient information to determne if
review is avail abl e under ARM 37.62.2103;

(b) the CSED shall take no action on a review or
nodi fication while the procedures under ARM 37.62. 2107 are bei ng
performed. The tinme provided for the performance of procedures
under ARM 37.62. 2107 shall not be counted in any determ nation
of time franes;

(c) areviewis conplete when the departnment's proposed
nmodi fication is issued under ARM 37.62.2115, or wupon the
agreenent of the parties to the proper anmount of support under
the child support guidelines; or

(d) a nodification is conplete when the hearing officer's
order is entered under ARM 37.62.2119, or an order is entered by
t he CSED upon the agreenent of the parties. (Hi story: Sec. 40-
5-202, MCA; | MP, Sec. 40-5-202, MCA; NEW 1994 MAR p. 2011, Eff.
7/ 22/ 94; TRANS, from SRS, 2000 MAR p. 3551.)

Rule 12 reserved
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62.2113

37.62.2113 REQUESTS FOR DI SCOVERY (D) Requests for
di scovery by parents in admnistrative review and nodification
cases nust be received in the CSED office of the adm nistrative
| aw judge on or before the 10th day after service of a review
notice and order to produce upon the parent requesting
di scovery.

(2) Requests for discovery by the CSED nust be received in
the CSED office of the adm nistrative | aw judge on or before the
10th day prior to the settlenent conference.

(3) Requests for discovery may be denied for untineliness
or for other good and reasonable cause. (Hi story: Sec. 40-5-
202, MCA; I MP, Sec. 40-5-202 and 40-5-273, MCA; NEW 1994 MAR p.
2011, Eff. 7/22/94; TRANS, from SRS, 2000 MAR p. 3551.)

Rul e 14 reserved
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ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 00 37-14059



CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 2115

37.62.2115 SETTLEMENT CONFERENCE (1) |In accordance with
ARM 37.62.2101 and 37.62.2103 the CSED will determne if a

reviewis appropriate. If it is determ ned appropriate:

(a) it shall issue an order to the parties:

(1) advising themthat a settlenent conference to discuss
t he proper anount of the support order will be conducted by the
CSED,;

(ii) ordering the parents to conplete and submt a Montana
child support guidelines financial affidavit, along with copies
of their federal incone tax returns for the preceding 2 years
and their |atest pay stub;

(ti1) advising them of the discovery period provided in
ARM 37.62.2113(2).

(2) Upon the conpletion of discovery, but no sooner than
30 calendar days after service of the settlenent conference
notice and order to produce, the CSED will issue an order to the
parties:

(a) requiring themto appear at a settlenment conference;
and

(b) advising themthat all exhibits nust be submtted for
exchange at |east 10 days prior to the date of the settlenent
conf erence.

(3) The settlenent conference will be recorded, and shal
be conducted by the CSED via tel ephone conference. At the
request of a party and upon a show ng that the party's case was
substantially prejudiced by the I ack of an in-person settl enment
conference the CSED may, at the close of a tel ephone hearing,
grant a de novo in-person settlenent conference.

(4) In a settlenment conference under this subchapter, the
CSED shall have the sane powers and duties as a hearing officer
under subchapter 6 of this chapter

(5) If the parties are unable to reach an agreenent on the
proper anount of child support due under the Mntana child
support guidelines or the availability of health insurance, the
CSED wi Il issue a proposed nodification containing findings of
fact, conclusions of | aw and a proposal increasing or decreasing
the support order or finding that the support order should not
be nodi fi ed.

(6) The CSED s findings of fact shall be concl usive unl ess
a party requests a nodification hearing within 30 days as
provided in ARM 37. 62. 2119. (History: Sec. 40-5-202, MCA; |MP,
Sec. 40-5-202, MCA; NEW 1994 MAR p. 2011, Eff. 7/22/94; TRANS
from SRS, 2000 MAR p. 3551.)

Rul e 16 reserved
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 2117

37.62. 2117 NEG I J BLE CHANGE (1) If the difference
bet ween the existing support order and the proposed adjustnent
is less than $25.00 per nonth, the change may be considered
negligible and the child support provisions of the existing
support order need not be nodified.

(2) Provisions in the existing order for the nmedical needs
of the child may be nodified even if the change in the child
support amount is negligible. (Hi story: Sec. 40-5-202, MCA
I MP, Sec. 40-5-202, MCA; NEW 1994 MAR p. 2011, Eff. 7/22/94,
TRANS, from SRS, 2000 MAR p. 3551.)

Rul e 18 reserved
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 2119

37.62.2119 MODI FI CATION HEARING (1) A party aggrieved by
the determ nation of the CSED at the settlenment conference nay
request a hearing on the proposed nodification.

(2) The request for hearing nust be received in the office
of the admnistrative |lawjudge within 30 days after the notice
of proposed nodification is received by the party requesting a
heari ng.

(3) The record at the nodification hearing shall consi st
of the record of the settlenent conference, and the testinony,
exhi bits or argunents presented at the tinme of the nodification
heari ng.

(4) After the nodification hearing, the hearing officer
shall enter an order:

(a) adopting the findings of fact and concl usions of |aw
and ordering nodification of the support obligation in
accordance with the CSED s proposed nodification;

(b) changing all or any part of the CSED s findings of
fact, conclusions of law, Montana child support guidelines
cal cul ations or determ nations on variances fromthe guidelines
and ordering nodification of the support obligation accordingly;

(c) rejecting the CSED s findings, concl usi ons,
calculations and variances in whole or in part, making new
findings of fact and conclusions of Jlaw and ordering

nodi fication of the support obligation accordingly; or

(d) remanding the matter to the CSED with instructions for
further review investigation or settlenment conference.

(5) The hearing officer's determnation after a
nodi fi cation hearing constitutes a final agency deci si on subj ect
to judicial review under Title 2, chapter 4, part 6, MCA
(Hi story: Sec. 40-5-202, MCA, IMP, Sec. 40-5-202, 40-5-272 and
40-5-273, MCA; NEW 1994 MAR p. 2011, Eff. 7/22/94; TRANS, from
SRS, 2000 MAR p. 3551.)

Rul e 20 reserved
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CH LD SUPPCRT ENFCRCEMENT SERVI CES 37.62. 2121

37.62.2121 ADDI TI ONAL HEARI NG PROCEDURES (1) To the
extent they are not inconsistent with the provisions of this

subchapter, the overall hearing procedures set forth in
subchapter 6 of this chapter are applicable to settlenent
conferences and nodification hearings. (Hi story: Sec.

40-5-202, MCA; I MP, Sec. 40-5-273, MCA; NEW 1994 MAR p. 2011,
Eff. 7/22/94; TRANS, from SRS, 2000 MAR p. 3551.)
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Chapters 63 through 65 reserved
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